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The Relation of Taxation to 
Business Prosperity 


Number 8 


By WILLIAM TRUFANT FostTER AND WappbiLL CaTCHINGSs 


HE ordinary, established and approved 
methods of financing increased production 
and of accumulating individual and corporate 
savings fail to provide consumers with enough 
money to buy the additional output without a fall 
in the price-level. Consequently, every period of 
prosperity engenders a period of depression, and 
it is impossible to make the gains in standards of 
living which would other- 
wise be made. This thesis 
we have expounded else- 
where.’ 

The question remains 
whether the financial opera- 
tions of governments to any 
extent offset deficiencies in 
consumer purchasing power 
which are caused by the fi- 
nancial operations of private 
enterprise. That is the ques- 
tion we now'purpose to dis- 
cuss—not problems of taxa- 
tion in general, or the desir- 
ability of lower taxes, or 
considerations of justice, or 
political expediency, or 
economy—but solely the ef- 
fect of Government receipts 
and disbursements on the relation of supply and 
demand. 

Large amounts are involved. No longer do we 
have what now seems the paltry $639,000 appropri- 
ated in the first year of Washington’s administration, 
but many thousand times as much. In the war 
year, 1918, Federal appropriations were in excess 
of 25 billion dollars. Even in the year 1923, public 
expenditures—Federal, state, and local—were above 
10 billion dollars, an amount equal to 15 per cent 
of the total national income for that year. The 
large expansion of Federal expenditures in 1918 and 


MONG the 





*See Profits, Publication No. 8, of the Pollak Foundation for Eco- 
nomic Research, Newton 58, Mass., 1925, soon to be published. This 
article gives the substance of one chapter of Profits. 


many 

against the imposition of high taxes 
and especially against the levy of high tn- 
come and profits taxes are that they tend 
to curb individual enterprise and serve to 
divert the flow of capital from normal 
productive channels and thus are a menace 


to industry and trade. 

This article from a unique point of view 
considers some of these questions, and, con- 
trary to general opinion, arrives at the con- 
clusion that the post-war tax laws have 


not been without compensating benefits to 
business. 
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since has been financed mainly by means of large 
increases in taxes on income and profits. 

The question before us is how these vast receipts 
and expenditures affect the relation between the 
flow of goods into consumers’ markets and the flow 
cf dollars into consumers’ hands. Does the collect- 
ing of taxes and the borrowing of money by govern- 
ments and the spending of the proceeds make the 
situation better or worse ? 

First, we should note that 
there no way in which 
Federal taxes can add much 
to the deficiencies in con- 
sumer demand — that is to 
say, the excesses of output 
over individual income — 
which are caused by private 
enterprise. At first, this may 
seem difficult to believe 
since there is a distressing 
lot of evidence on every 
hand that the Government is 
constantly taking money 
from taxpayers which they 
would gladly spend in the 
markets. There: is, indeed, 
i widespread conviction that 
high taxes are responsible 
for the failure of consumer demand to keep pace 
with production during the past decade. Alarm 
is frequently excited by the rapidly increasing 
proportion of the national income that is absorbed 
by Federal, state and local governments. 


is 


indictments made 


No won- 
der, it is said, that people cannot buy more goods 
than they do, when taxes take so much of their 
money. 

A little thought, however, will make it clear that 
taxes have virtually nothing to do with deficiencies 
in consumer demand, since nearly all receipts from 
taxation are spent by governments in such a way 
as to put the money into the hands of consumers 
without putting commodities into consumers’ mar- 
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kets. This is necessarily the case, since governments 
ordinarily produce very little that is offered for sale. 
They throw monkey wrenches into the machinery 
of business; to be sure, but not into the markets. 
In fact, they do not use the money which they take 
from consumers to increase the supply of lamps, or 
dolls, or biscuits, or any of the other commodities 
which consumers are expected to buy. The effect 
of Government expenditures, therefore, is almost 
entirely on the demand side of the equation. 


This matter is so important in connection with the 
problem of sustained consumer demand, and yet so 
little understood, that we venture to enlarge upon 
it. The point is that nearly all Government rev- 
enues flow into the hands of buyers of finished prod- 
ucts and are spent by them in consumption before 
they are invested in production. That is the sense 
in which funds spent for schools, libraries, battle- 
ships, sewers, salaries, and pensions are “unproduc- 
tive” expenditures. Although they are used fre- 
quently for the public good, they are not used to 
produce anything which is offered for sale. These 
funds, coming as they do largely from people who 
would have used them in buying consumables, and 
going as they do almost entirely to people who 
actually do use them in buying consumables, leave 
the situation much as it was before. In short, since 
nearly all that is taken from consumers in taxes is 
returned to consumers, without in the meantime 
having been used to put consumers’ goods on the 
markets, taxation does not account for a shortage 
in consumer demand. It reduces the demand of 
scme people, to be sure, but not the demand of the 
people as a whole. It affects the distribution of 
purchasing power and therefore the character of de- 
mand, but it cannot cause a permanent deficiency 
in the volume of demand. 


For a few months, no doubt, increased taxes 
may make total consumer demand less than other- 
wise it would be, since the process of collecting and 
spending the additional money takes time. Such a 
process, which at best would take some time, takes 
under public control a good deal of time, since gov- 
ernments are notoriously slow and unbusinesslike 
in money matters. It is not unusual for public 
expenditures to be delayed for months; and some- 
times they are delayed for years, while politicians 
discuss appropriation bills. Thus an increase in 
taxes, by increasing the circuit time of money, may 
cause a temporary shortage of demand in consum- 
ers’ markets. 

This shortage, however, is only temporary; it is 
almost entirely if not entirely offset as soon as the 
governments spend the additional revenues. Con- 
sequently, increased taxes do not permanently de- 
crease the volume of consumer demand. 


Ordinarily Government Expenditures Do Not Offset 
Deficiencies in Consumer Demand 


Since, then, taxes cannot cause permanent deficien- 
cies in purchasing power, the next question is 
whether there is any way in which the collection 
of taxes and the use of this revenue by governments 
can offset deficiencies in purchasing power which 
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are caused by private enterprise. The answer to 
this question is already clear: In so far as govern- 
ments take money from consumers and return it 
directly to consumers, or themselves use it in con- 
sumption, without in the process causing changes in 
the volume of money in circulation, they do not there- 
by change the volume of demand for consumers’ 
goods. Consequently, they do not offset existing 
deficiencies in demand. 


At times, however, taxation does occasion changes 
in the volume of money in circulation. The money 
wherewith to pay taxes is sometimes obtained by 
means of bank loans which involve expansions of 
bank credit that otherwise would not have occurred. 
As soon as this new money has passed through 
official channels, most of it appears in the markets 
as increased consumer demand. But this gain is 
permanent only in so far as the expansion of bank 
credit in question is permanent; and the greater 
part of it is not likely to be permanent, since banks 
seldom lend money to enable borrowers to pay taxes 
except when it seems certain that the borrower will 
soon obtain the money, directly or indirectly from 
consumers, wherewith to pay the loans. When the 
loans are thus paid, the original gain is offset by 
a loss. Only in small degree if at all, therefore, do 
such loans make up for insufficiency of consumer 
demand that is caused by private enterprise. 


So much for taxes; but governments derive their 
funds from loans as well as from taxes. The loans 
of banks to Federal, state and local governments are 
now above six billion dollars. Governments also 
borrow directly from individuals—sometimes, as 
in the case of the Liberty Bonds, in very large 
amounts. The question is whether the conclusions 
which we have just drawn concerning taxes apply 
as well to loans. 


First, we may consider loans which are made by 
consumers, directly or through the agency of banks 
and insurance companies, from money which is 
already in circulation. Evidently, such loans to 
governments cannot offiset deficiencies in consumer 
demand, since governments do not turn over to con- 
sumers any more money than they borrow from 
consumers. Neither can such loans create deficien- 
cies in consumer demand, since governments dis- 
burse nearly all that they borrow in unproductive 
ways. In other words, when governments borrow 
from consumers at home money that is already in 
circulation and give it back to consumers at home, 
without using it meanwhile to add stocks to home 
markets, these borrowings have little influence 
either on demand or on supply. And for the most 
part this is precisely what happens. To the indi- 
vidual citizen it does, indeed, make a great dif- 
ference whether he pays taxes or buys a bond; but 
it makes little difference to the markets. In short, 
Government loans, as well as taxes, in so far as 
they cause no changes in the volume of money in 
circulation, can neither offset a deficiency in con- 
sumer demand nor create one. 


When, on the other hand, the money wherewith 
to buy Government securities is obtained by means 
of the expansion of bank credit, the result is an in- 
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crease on the consumer side of the volume of money 
in circulation. This is what happened during the 
World War. In fact, the slogan of the Liberty 
Bond campaigns was “Borrow and Buy Bonds”; 
and the use of the bonds themselves, as security for 
bank loans wherewith to buy more bonds, caused an 
expansion of money which was first used to take 
goods off the markets. This would have helped to 
offset deficiencies in demand had there been any 
deficiencies ; but since at that time demand was out- 
running supply, the result was a rising price-level. 

Incidentally, it should be observed that it makes 
no difference to the annual equation how effectively 
the Government spends the money which it receives 
as loans and taxes. All we have said so far applies 
as well to money usefully employed by governments 
as to money wasted. It applies to money spent on 
the Smithsonian Institution no less than to money 
spent on worthless canals. What we have said does 
not apply, however, to that exceedingly small pro- 
portion of Government expenditure which actually 
brings about an increase in the volume of goods 
which are sold to consumers. 


Adjusting Public Expenditures to Trade Cycles 
Does Not Offset Deficiencies 


It is sometimes said that the best way to offset 
deficiencies in consumer demand is for Government 
agencies to maintain larger reserve funds, and to 
increase their payrolls out of these funds when 
price indexes reveal a falling off in consumer de- 
mand, and vice versa. Such a policy is, indeed, thor- 
oughly sound. It helps to curb fluctuations in the 
price-level and in the volume of trade, for it adds to 
consumer demand when additions are most needed. 
Nevertheless, many business men opposed this 
policy when, in the inflation period of early 1923, 
Secretary Hoover proposed that the Federal Gov- 
ernment should spend less money in competing with 
private business for labor and materials. “Shall 
we forever go seeking to break down activity,” 
asked the Manufacturers’ Record, “every time the 
Nation strikes a stride to prosperity?”* Such ob- 
jections are based on a misconception of the effects 
of public finance upon business. The curtailment 
of public expenditures in that active period, in order 
to make larger expenditures possible when demand 
began to fall off, did not hurt business in the long 
run. It merely served to narrow the range of the 
advance and subsequent decline of activity. It was, 
therefore, a blessing to business. 

It must be clear, however, from what we have just 
said about the sources and uses of public revenue, 
that this policy of adjustment could not permanent- 
ly make up a single dollar of deficiency in consumer 
demand. It must be equally clear that the Govern- 
ment could not long have sustained the advance of 
the spring of 1923 by any use whatever of public 
funds which did not involve increases in the total 
volume of money in circulation. For, as we have 
just observed, the expenditure by the Government 
of all that it receives within a given period has 
virtually no effect either on supply or on demand. 


*Manufacturers’ Record, Baltimore, April 5, 1923. 
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Merely adjusting Government expenditures to busi- 
ness fluctuations, therefore, although it tends to- 
ward stability, does not permanently increase con- 
sumer purchasing power. Since it merely distrib- 
utes a given outlay more evenly over a series of 
years, it does not in the long run offset deficiencies 
in demand. 


The analysis of Government finance up to this 
point brings us to this conclusion: Government re- 
ceipts and expenditures ordinarily have little to do 
with causing deficiencies in consumer income, or 
with offsetting deficiencies caused by private enter- 
prise. 


Moreover, our indexes of business conditions offer 
no evidence that the failure of business to expand 
more rapidly and more steadily in recent years has 
been due to high taxes, to the diversion of funds into 
tax-exempt securities, and to a consequent dearth 
of capital for private enterprise. Certainly high 
taxes and unprecedented Government expenditures 
did not prevent growth in capital facilities, in new 
enterprises, and in volume of trade, during the years 
just before the collapse of 1920. Nor did these 
causes prevent a marked expansion of business in 
the twelve months prior to the spring of 1923. Dur- 
ing this period, at least, taxes and tax-exempt securi- 
ties did not prevent rapid growth in the volume of 
production, the volume of employment, and the 
volume of trade. Seldom has the country reached 
such heights of industrial activity. 


The extraordinary activity of the first quarter of 
1923, it is true, was not sustained. Neither was 
there a general slump in business. The net result 
of the forces that were brought to bear at this time 
was a year of what is regarded as good business: 
The physical volume of trade, all branches included; 
was “nine per cent above normal”; freight-car load- 
ings broke all records; employment, wages, trade 
and profits were sustained, in general, above nor- 
mal.* All this, everyone must admit, happened after 
several. years of high income taxes and while tax- 
exempt securities were being issued to the value of 
not far from a billion dollars a year. The statistics 
for the year 1923, therefore, do not support the con- 
tention that the diversion of investments to these 
securities hurt business. 


Nevertheless, it is true that business receded, 
during the middle of 1923, from the heights attained 
in the first quarter. Was this recession in fact 
caused by lack of capital facilities? This explana- 
tion does not seem reasonable, since the capital 
facilities which carried the volume of manufactures 
to 17 per cent above normal early in 1923 were near- 
ly all available throughout the year. Was the re- 
cession, then, due to lack of funds for the expan- 
sion of private enterprise, caused by the fact that 
income-tax rates favored investments in tax-exempt, 
public securities! This is a common explanation, 
but it is not convincing. It fails us, first, because 
it does not explain why the assumed cause suddenly 


*See The Review of Economic Statistics, Harvard Committee on 
Economic Research, especially “Review of the Year 1923.’ See also 
William Trufant Foster and Waddill Catchings “‘Business Conditions 
and Currency Control,’ in The Harvard Business Review, April, 1924; 
pp. 269-282. 
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became effective early in the spring of 1923, after 
it had been in full force for several years; second, 
because it does not explain why business recovered 
later in the year, while the assumed cause was still 
in operation. This explanation fails us, finally, be- 
cause it is inconsistent with the facts. The growth 
of business was not impeded early in 1923 by credit 
conditions, for there was no stringency in the money 
markets. It is true that three of the Federal Re- 
serve banks raised their re-discount rates one-half 
of one per cent; but commercial banks for the most 
part were not dependent at that time on the Reserve 
banks, and the prevailing rates on commercial paper 
were not high enough to cause a recession in busi- 
ness. They were, in fact, much lower than the rates 
under which business expanded rapidly in 1919. 
Moreover, the reserve ratio was high. In spite of 
the fact that twelve billion dollars had been invested 
in tax-exempt securities, there was still plenty of 
money available for every legitimate business, at 
rates that were not prohibitive. For these three 
reasons, it appears that the marked business expan- 
sion of early 1923 was not curbed because high taxes 
had driven capital into unproductive enterprises. 

As a matter of fact, the volume of new capital 
issues of corporations has increased along with the 
volume of taxes and tax-exempt securities. For the 
five years, 1919-23, new capital issues averaged 
about four and one-half billion annually, whereas 
the average for the five years, 1912-16, when taxes 
were very low, was less than two billion. From the 
close of the war until the end of 1923, average an- 
nual domestic issues, exclusive of refunding issues 
and foreign loans, were about half a billion larger 
than total issues of all kinds before the war. More- 
over, the authorized capitalization of new enter- 
prises chartered in the Eastern States averaged for 
the years 1919-23 more than ten billion; whereas 
the average for the years 1910-15 was less than two 
billion.” There is nothing in all these statistics to 
bear out the contention that high taxes and tax- 
exempt securities caused a dearth of capital and 
timidity of business enterprise. 

And yet, in the face of all these facts, the argu- 
ment most commonly advanced against high taxes 
in general, and against surtaxes and excess profits 
taxes in particular, and the consequent increasé in 
tax-exempt securities, is that such taxes cause a 
dearth of funds available for private enterprise and 
injuriously curtail the growth of capital facilities. 
In this way, says one economist, “private industry 
has been seriously handicapped.”  ‘Tax-exemp- 
tion,” says another economist, “disturbs and even 
imperils general industry.” “High surtaxes,”’ adds 
the Secretary of the Treasury, “have a discouraging 

*Commercial and Financial Chronicle, Vol. 118; pp. 362, 1462; Jour 
nal of Commerce, January 2, 1924. For further discussion of this ques- 
tion, see Proceedings of the Academy of Political Science, New York, 
May, 1924; papers by Meyer Jacobstein, p. 56, and William Trufant 
Foster, p. 39 


*Statements to this effect by numerous economists are found in the 
Hearings of the 67th Congress, 4th Session, on H. J. Res. 314, Feb 
ruary, 1923. We are not here considering the advisability of high taxes 
or tax-exempt securities; nor are we questioning the statement that taxes 
have caused the volume of production of private industry, in some 
years, to be less than otherwise it would have been. The question we 
are raising is how consumers could have obtained enough money in 1918, 
1919 and 1920, for example, to buy a larger output, when they did not 
obtain enough to buy the actual output. See also Andrew W. Mellon, 
“Taxation,” in The People’s Business, New York, 1924; chap. V. 
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effect on business expansions and new undertak- 
ings.” “It is impossible,” says one business man, 
“for the methods of individualism, on which our 
economic, social, and political system is based, to 
function adequately if both the growth of capital 
resources needed for industry and the reward of 
effort and risk continue everlastingly to be curtailed 
as drastically as they are curtailed under the exist= 
ing scheme of taxation.”” Another business man 
urges a reduction of taxes that “will return diverted 
capital to business channels,” and thus “supply much 
needed housing and commodities not now produced 
in quantity sufficient to meet demands.” A mem- 
ber of Congress sums up the all but universal opin- 
ion, when he declares that by thus “diverting the 
flow of capital from its normal channel and inter- 
fering with our economic life,” we bring “great 
economic evils on the country.” 

What shall we say in reply to all these conten- 
tions? At this stage of our argument there remains 
but one thing for us to say. If we are right, all 
these contentions must be wrong. If the failure of 
industry to yield consumers enough money to buy 
« constantly increasing output is the real cause of 
the failure of business to continue to expand, the 
real cause cannot be high taxes. If existing capital 
facilities are capable of turning out more goods than 
consumers can buy, this—not high taxes or a dearth 
of capital funds—is the real reason why business 
men do not create new capital facilities at a faster 
rate. The tragedy of the prevailing confusion in 
economic thought is this: The more widely and 
persistently men focus their attention on bogus 
causes of business anaemia and futile remedies, the 
longer it will be before they turn to measures which 
offer any hope of a cure. 


The Tax Laws May Have Moderated Business 
Depressions 


We have just referred to the contention that, had 
it not been for our discouraging tax laws, there 
would have been greater growth of industrial equip- 
ment and output. This contention brings us back 
to our central theme; for if there had been greater 
growth, the excess of goods over consumer income 
would have accumulated even more rapidly. Conse- 
quently, business setbacks, like that of 1923, might 
have been depressions. 

This conclusion seems to follow from the effect 
of tax-exempt securities on the relative flow of 
money to consumers and of goods to consumers’ 
markets. The value of wholly tax-exempt securities 
outstanding appears to be in excess of twelve billion 
dollars, a large part of recent issue. This means 
that during the years 1920-25, several billion dollars 
were disbursed by the Federal Government, by 
states, by counties, and by cities, in unproductive 

(Continued on page 318) 





*Edwin R. A. Seligman, Hearings of the 67th Congress, 4th Session, 
on H. J. Res. 314, February, 1923; p. 15. 


” hmdirew W. Mellon, Independent, March 29, 1924. 
“44 Itto Hl. Kahn, Why I Favor the Mellon Plan, New Yerk, 1924; p. 6. 
*Pierre DuPont, Literary Digest, December 8, 1923. 
Ogden L. Mills, Proceedings of the Academy of Political Science, 


New York, May, 1924; p. 62. See also Proceedings of Investment Bank- 
ers’ Association of America, 1922; p. 91. 
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The Operation of the Board 
of Tax Appeals 


By A. E. GRAUPNER* 


HE opportunity to explain the operations and 

practice of the United States Board of Tax 

Appeals is welcome. There appears to be 
much ignorance as to the powers, jurisdiction, and 
procedure of the Board. This may be accounted for 
by its newness; by failure to appreciate that it is 
not a part of the Treasury Department; by its rather 
misleading title, which is confused with that of the 
former Committee on Appeals and Review, which 
handled appeals in the Bureau of Internal Revenue, 
and by lack of careful reading of Section 900 of the 
Revenue Act of 1924 and the rules of practice 
before the Board. A simple explanation may aid 
both the taxpayer and counsel who intend to appear 
before the Board, as well as simplify the task which 
confronts the Board. 


Antecedents 


Prior to the enactment of the Revenue Act of 1924, 
a taxpayer, upon notice that the Commissioner of 
Internal Revenue, acting through the Income Tax 
Unit, proposed to assess additional taxes, could 
appeal only to the Commissioner. The Commis- 
sioner organized as a purely administrative crea- 
ture the Committe of Appeals and Review. This 
committee was a part of and within the Internal 
Revenue Bureau, and acted for the Commissioner in 
hearing the appeals and advising him as to decision. 
It was not provided for in any statute and depended 
entirely upon the will of the Commissioner. 

The Committee proceeded without formality in 
hearing appeals. It did not adhere to the recognized 
rules of evidence, either as to manner of produc- 
tion or weight of proof, nor keep a record. Hear- 
ings were usually had before one member of the 
Committee, though sometimes additional members 
and technical advisors were called in important 
appeals. The member hearing the appeal sat as 
an administrative officer of the department charged 
with the collection of taxes, yet called upon to deter- 
mine the justice of the taxpayer’s contentions. The 
procedure was more in the nature of a negotiation 
on the part of a taxpayer with a representative of 
the Government, rather than a hearing of a cause. 
This situation and the multitude of appeals led to 
long delays. If the taxpayer obtained no or insuffi- 
cient relief, he had no recourse but to pay the tax, 
wait six months and bring suit in the United States 
District Court to obtain a refund of the disputed 
amount. The situation bred dissatisfaction among 
the taxpaying public, which felt itself entitled to a 
hearing before an impartial tribunal before being 
required to make payment of disputed tax items. 


Creation of the Board 
Recognizing this situation, the Secretary of the 
Treasury sought to remedy the defect when the 





*Chief of Division No. 3, United States Board of Tax Appeals. 


amendment of the Revenue Act of 1921 came before 
Congress in December, 1923. The Secretary pro- 
proposed, by statutory amendment, to establish in 
the Department of the Treasury a body to be known 
as the Board of Tax Appeals. This board was to 
be appointed by the Secretary and its powers were 
to have been practically identical with those of the 
present Board. This proposal met with much pro- 
test before the Ways and Means Committee of the 
House of Representatives. Opposition was based 
mainly upon the fact that the Board would be the 
creature of the Treasury Department, as is the 
Bureau of Internal Revenue, and that it would be 
subject to internal pressure which would militate 
against the interest of the taxpayers. 

In answer to the protests, the amendment pro- 
posed by the Secretary of the Treasury was changed 
to read as it now stands in Section 900 of the Rev- 
enue Act of 1924. 


What the Board Is 


Section 900 (k) designates the Board as being “an 
independent agency in the executive branch of the 
Government.” Its members are “appointed by the 
President, by and with the advice and consent of the 
Senate, solely on grounds of fitness to perform the 
duties of the office.” A close reading of Section 900 
shows that the functions to be performed are more 
judicial than executive. As a matter of fact, the 
Board is a court of restricted powers and limited 
jurisdiction. 


Organization 


The act provides that the Board shall be com- 
posed of seven members, except that for a period 
of two years after its enactment it may be com- 
posed of such number of members, not more than 
twenty-eight, as the President determines to be nec- 
essary. In July of 1924 the President appointed 
twelve members; four more were appointed in 
March of this year, and one member has resigned. 
The Board as now constituted consists of fifteen 
members, one of whom is selected and acts as 
chairman. 

The Board was formally organized on July 16, 
1924. The twelve original members took their oaths 
of office, simultaneously elected a chairman and pro- 
ceeded to contemplate the task of making something 
out of nothing. There were no offices, no furniture, 
no equipment, no personnel, no precedents, and but 
little in the way of guidance to be found in the 
creative statute. There were certain outstanding 
features to be considered: (1) The Board was to 
be divided into divisions, (2) the divisions were to 
hear and determine appeals, (3) written findings 
of fact and decision was required in every appeal, 
(4) where the amount of the tax involved exceeded 
$10,000, a written opinion was required, (5) trans- 
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cripts of the testimony were required in all appeals 
from a deficiency exceeding $10,000, and (6) the 
Board was empowered to prescribe rules of evidence 
and procedure. The members were compelled to 
estimate the future in order to create for the pres- 
ent, and there were no data upon which to base their 
conclusions. 

Within two weeks after organization, the Board 
had adopted its Rules of Practice. It is rather re- 
markable that those rules have required but little 
amendment, and no change in the principles of prac- 
tice and procedure, and have proven their wisdom 
and worth under the severe test of the large number 
of hearings held during the past six months. 


Practice Before the Board 


Upon the Rules of Practice depended the future 
of the Board. In planning their preparation these 
questions arose: (1) Shall procedure be formal or 
informal? (2) Shall the Board adhere to rules of 
pleading and evidence, or follow the practice which 
prevailed before the Committee of Appeals and Re- 
view? (3) Shall everyone be admitted to practice 
before it or shall admissions be restricted? Perhaps 
the controlling factors in reaching a decision may be 
said to have been those provisions of Section 900 
requiring written findings of fact and decisions in 
every appeal and opinions in those which involved 
amounts exceeding $10,000. These, with the require- 
ment of transcripts of testimony and the proviso 
that the findings of the Board shall be prima facie 
evidence of the facts in any proceeding in court in- 
volving a decision of the Board, demanded logical 
and systematic presentation of facts and law. Upon 
the acceptance of these as fundementals, it became 
clear that we must have a system of pleading and 
practice and that we must adhere to the simpler 
legal rules of evidence. Furthermore, it was appar- 
ent that, in order to protect the integrity of the 
Board and its decisions, we should restrict practice 
before the Board to those who were organized into 
defined professions, which were controlled by law 
and had adopted codes of ethics. ? 

Practice before the Board was therefore restricted 
to attorneys and certified public accountants, be- 
cause these two professions were licensed in the 
various states upon proof of professional fitness and 
personal integrity and, also, because they were most 
concerned in the handling of tax matters. In addi- 
tion, they were organized professions, jealous of 
their reputations, and concerned in enforcing their 
rules of ethics. 

In adopting pleadings considerable difficulty was 
encountered in deciding upon that which would initi- 
ate an appeal. Convinced that the Board should not 
attempt to rely upon the records of the Bureau of 
Internal Revenue as the foundation of any proceed- 
ings before it, assured that the best results could 
only be obtained by requiring a hearing de novo, it 
became evident that a hybrid form was necessary. 
As a consequence, our present form of petition was 
devised. The petition is divided into five distinct 
parts: (1) those allegations which described the 
party and show the jurisdiction of the Board to 
entertain the appeal; (2) the assignment of errors 
charged as having been committed by the Commis- 
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sioner of Internal Revenue in determining the tax 
liability ; (3) the allegations of the facts upon which 
the taxpayer relies; (4) a statement of the proposi- 
tions of law involved and (5) the verification. The 
lawyer will immediately say that this is a jumble of 
complaint and notice of appeal. So it is, but it is 
effective for our purposes. It brings before us the 
errors from which relief is sought and on which 
there is no record available to the Board, and it 
alleges the facts of the case which the appellant is 
required to prove. 

One unique feature of our procedure is that of 
serving all papers. We require no service on the 
opposing party, but attend to that task from the 
Docket Office. This assures control over time of 
service and hearings and, while involving much de- 
tail, expedites the hearing of appeals. 

Hearings before the divisions of the Board are 
carried on with the same decorum as a court. The 
Board is divided into four divisions, each of which 
has a chief. The chairman is not a member of any 
division, but acts as an executive. The daily calen- 
dar is called by the chairman on Monday, Tuesday, 
Wednesday and Thursday mornings at 9:30 A. M. 
Those appeals which have at issue questions which 
may be termed law and motion matters are all 
assigned to one division. Those which are at issue 
on the merits are assigned to the other divisions for 
hearing and, when the division hearing the law and 
motion calendar has concluded that task, it takes up 
the work of hearing appeals. In this way a calen- 
dar of from thirty to forty appeals is disposed of 
each day. The counsel, who is fully acquainted with 
the facts and law of his appeal, and knows how to 
present both to the Board, can quickly present his 
cause and make way for another. The Board, han- 
dling but a restricted class of cases, can also quickly 
dispose of the hearing of appeals. The taxpayer and 
his counsel must understand that all disputed facts 
must be proven by competent evidence. 

While the Board observes the rules of legal evi- 
dence, it exercises discretion and does not attempt 
to enforce the restricted rules which are applicable 
to jury trials. We adopt and enforce those rules 
which best ascertain the truth and protect it. The 
burden of proof is in the taxpayer and he is expected 
to produce his evidence in logical sequence, to adhere 
to the issues and establish the allegations of his 
petition. 


Decision of Appeals 


After the hearings comes the most difficult work 
of the members of the Board—that of decision. The 
processes between the submission of an appeal at a 
hearing and the exposure of the results by the pro- 
mulgation of a decision may be of interest to the 
taxpayer and his counsel. To the members of the 
Board they are laborious, though they may be de- 
scribed very briefly. After hearing an appeal there 
is brief discussion and probably an agreement on the 
decision to be reached. The appeal is then assigned 
to one of the members for report. This member 
prepares the findings of fact, which requires careful 
reading of the transcript of testimony and examina- 
tion of the documentary evidence. He then prepares 

(Continued on Page 316) 
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F an appeal to the United States Board of Tax 
Appeals is not perfected, or is dismissed after 
having been perfected because not properly pur- 
sued, the taxpayer is left in the same position he 
would have been in before the creation of the Board 
by the Revenue Act of 1924. To emphasize the 
importance to the taxpayer of (1) conforming to the 
jurisdictional requirements in perfecting appeals; 
(2) drafting a clear, forceful petition, and (3) pro- 
ducing evidence in support of his contentions, it 
seems necessary to repeat in summary what has been 
written several times before regarding the conditions 


it was conceived the creation of the Board would 
remedy. 


3efore the enactment of the Revenue Act of 1924 
appeals from determinations of the Commissioner of 
Internal Revenue that additional taxes should be 
assessed were heard before the old Committee on 
Appeals and Review in the office of the Commis- 
sioner of Internal Revenue. A hearing before an 
arbiter independent of the Treasury Department was 
not available before payment of the tax in contro- 
versy. The appeals were heard by individuals who 
were in the position of both advocate and judge. 
Since a decision in favor of the taxpayer prevented 
any judicial determination, all doubtful issues were 
resolved against the taxpayer who did have recourse 
to the Federal courts after payment of the tax. In 
the report of the Committee on Ways and Means 
dated February 11, 1924, page 44, the purpose in the 
creation of the Board is set out as follows: 


Although a taxpayer may, after payment of his tax, bring 
suit for the recovery thereof and thus secure a judicial deter- 
mination of the questions involved, he cannot, in view of 
Section 3224 of the Revised Statutes, which prohibits suits 
to enjoin the collection of taxes, secure such a determination 
prior to the payment of the tax. The right of appeal after 
payment of the tax is an incomplete remedy, and does little 
to remove the hardship occasioned by an incorrect assess- 
ment. The payment of a large additional tax on income 
received several years previous, and which may have, since 
its receipt, been either wiped out by subsequent losses, 
invested in non-liquid assets, or spent, sometimes forces 
taxpayers into bankruptcy, and often causes great financial 
hardship and sacrifice. These results are not remedied by 
permitting the taxpayer to sue for the recovery of the tax 
after this payment. He is entitled to an appeal and to a 
determination of his liability for the tax prior to its payment. 

* * * This Board is entirely outside of the Treasury 
Department and its members are appointed by the President. 
The divisions of the Board are to sit locally throughout the 
United States, with a view to securing reasonable oppor- 
tunity to taxpayers to appear before the divisions with as 
little inconvenience and expense to the taxpayers as prac- 
ticable. Both the Government and the taxpayer will appear 
before the Board and present their cases, and the decision 
of the Board will be final as to the amount of tax to be paid. 
Upon a decision in favor of the Government, the additional 
tax is to be assessed by the Commissioner of Internal Rev- 
enue, and the taxpayer is left to his remedy in the courts 
for a recovery of the tax. If the decision is in favor of the 
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taxpayer the Commissioner may not assess the tax but is 
left to his remedy in the courts in a suit to collect the addi- 
tional tax. In a hearing in the courts the findings of the 
Board shall be taken as prima facie evidence of the facts 
contained therein. 

The Board, which is “an independent agency in 
the executive branch of the Government,” is func- 
tioning according to the plan of its creators. It has 
established its raison d’etre. It is proving to be a 
satisfactory and reasonably economical means of 
securing an early, impartial and thoroughgoing ex- 
amination of the merits underlying each controversy. 
Such examination takes place before the taxpayer is 
required to pay his tax, indeed, if he pays the tax the 
Board can no longer entertain his appeal (1 B. T. A. 
767). Field divisions go out through the country to 
permit hearings in the vicinity of taxpayers’ homes, 
and to obviate the expense incident to a conference 
in Washington, D. C. The members of the Board 
are appointed by the President, “solely on the 
grounds of fitness to perform the duties of the office.” 
The membership comprises fifteen individuals, many 
of whom are eminently fitted by training and experi- 
ence to adjudicate contested tax cases. The impor- 
tance of this body in the administration of Federal 
tax legislation, and its value to taxpayers as a forum 
in which to secure a correct and just determination 
of tax liability is becoming increasingly apparent. 
About 7 per cent of the taxpayers who receive noti- 
fications from the Commissioner proposing to assess 
additional taxes file appeals with the Board. It 
seems reasonable to assume that this proportion will 
be increased in view of Treasury Decision 3708, 
which rescinds Treasury Decision 3616, effective as 
of June 1, 1925, and which abolishes the hearing in 
the office of the Solicitor of Internal Revenue, for- 
merly accorded to taxpayers where they were unable 
to agree with the Income Tax Unit. 


It therefore seems timely and proper to outline the 
practice before this administrative tribunal which 
functions strikingly similar to a court, to review 
some of the pitfalls into which appellants have fallen 
and to suggest methods by which a more desirable 
result might have been obtained. 


What Constitutes a Deficiency Letter 


Before an appeal can be taken a deficiency letter 
must have been mailed to the taxpayer by the Com- 
missioner of Internal Revenue. This letter consti- 
tutes a notification that the Commissioner has con- 
cluded that an additional tax should be assessed 
against the taxpayer. The Board has held that a 
letter from the Collector stating that an audit 
showed additional tax due was not a deficiency letter 
within the meaning of the statute (1 B. T. A. 75; 
1B. T. A. 101; 1 B. T. A. 278). No appeal can be 
taken from the so-called “‘thirty-day” letter mailed 
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by the Income Tax Unit (1 B. T. A. 86); nor from a 
notice which advises taxpayer that a jeopardy assess- 
ment is made under Section 274 (d) of the Revenue 
Act of 1924 (1 B. T. A. 773; 1 B. T. A. 1251). A 
letter of explanation in reply to an inquiry of coun- 
sel, advising of action theretofore taken by the Com- 
missioner in the matter does not constitute a notifi- 
cation of a final determination of a deficiency in tax 
which can be appealed from (1 B. T. A. 305). 


Appeal Must Be Filed Within Sixty Days 


Appeals must be filed within sixty days after the 
day upon which the notification of the Commission- 
er’s determination is mailed. The limitation of time 
is expressly stated in the statute (Revenue Act of 
1924, Section 274 (a).) In the language of an author- 
ity upon statutory construction this provision is a 
“precisely measured term.” It therefore cannot be 
construed so as to permit extensions of time for 
filing the appeal. The Board has held that Sundays 
and holidays are included in the computation of the 
sixty-day period, thus going the whole way to con- 
strue the statute as a statement of a rigid, inflexible, 
unambiguous term not susceptible of variation. 

Rule 44 of the Board Rules of Practice should not 
confuse one upon this point. The rule provides, 
“when the time prescribed by these rules for doing 
any act expires on a Sunday or a legal holiday in the 
District of Columbia, such time shall extend to and 
include the next succeeding day that is not a Sun- 
day or a legal holiday.” This of course applies only 
to the time prescribed by the rules of practice for 
doing any act and does not apply where the time is 
prescribed by the Revenue Act. 


“File” Defined 


The statute provides that the taxpayer may “file” 
an appeal with the Board. In view of the fact that a 
failure to file the appeal within the period stated is 
fatal to taxpayer’s right to appeal, it is important to 
know definitely the meaning of “file” as used in the 
Act. Is a petition “filed” when deposited in the 
United States mails properly addressed to the 
Board? Does the receipt of the petition by the Com- 
missioner of Internal Revenue constitute a filing 
with the Board? 

The Board has answered these questions in the 
negative. Rule 6 of the Rules of Practice states that 
“the appeal is filed when the petition is received by 
the Board.” In the appeal of Sam Sotovsky (1 B. T. 
A. 22), the Board said, “it is our opinion that an 
appeal is not filed with the Board until the petition 
thereon has been delivered to some person author- 
ized to receive it at the office of the Board in Wash- 
ington, D.C.” In the appeal of the Matteson Com- 
pany (1 B. T. A. 905) the Board said, “a petition is 
not filed until it is actually received by the Board. 
The mailing of a petition to the Commissioner is 
manifestly not filing it with the Board. He was 
under no legal obligation to forward it to the Board 
at any time.” In this appeal the petition was mailed 
on October 16, 1924, addressed to the Commissioner 
of Internal Revenue. It was received by the Com- 
missioner on October 18, 1924, but was not forward- 
ed to or filed with the Board until October 28, 1924, 
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two days after the time for filing had expired. To 
insure against delays incident to misdirected letters 
the petition should be addressed to United States 
Board of Tax Appeals, 9th and 10th floors, Earle 
Building, 13th and E Streets, N. W., Washington, 
D.'<. 


Beginning and Termination of Sixty-Day Period 


The statute provides that the appeal may be filed 
“within sixty days after such notice is mailed.” It 
is necessary to determine at what moment the sixty- 
day period begins to run. In one appeal it was con- 
tended that the period did not commence to run until 
the taxpayer received the notification of the defi- 
ciency, for otherwise in the event that he lived in a 
part of the country distant from Washington, for 
example, Alaska, the time would have run before he 
could adequately prepare and return an appeal. The 
Board ruled, however, that the statute was clear and 
that the sixty-day period commences to run at mid- 
night of the day upon which the notification of the 
deficiency is mailed in Washington, D. C., and ex- 
pires at midnight upon the sixtieth day thereafter. 
The petition must be filed, however, before the of- 
fices of the Board close upon the sixtieth day. These 
offices officially close at 4:30 P. M. 


Petition 
The requisities of a proper petition are clearly 
detailed in Rule 5 of the Rules of Practice. Some 
of the particulars in respect of which taxpayers 
have failed to conform in preparing petitions are as 
follows: 

(1) The petition should be complete in it- 
self so as fully to inform the Board of the issues 
involved. In a good many instances the peti- 
tions have simply given a reference to briefs, 
protests or other data filed with the Bureau of 
Internal Revenue. The Board is independent 
of the Treasury Department and the files of the 
latter are not before it until introduced by the 
parties to the litigation. Even if they were, in 
the interest of the economy of the Board’s time 
and a clear, forceful statement of taxpayer’s con- 
tentions the petition should restate the issues. 

(2) The petition must be verified by the tax- 
payer and be signed by the taxpayer or his 
attorney. The verification should consist of a 
statement under oath that taxpayer is familiar 
with the statements in the petition, that the 
facts stated are true and that he believes the 
facts stated upon information or belief to be 
true. The attorney should sign his individual 
name and not his firm name for only individ- 
uals are admitted to practice before the Board. 
In connection with the question who is the proper 

party to bring an appeal the rule of law which pro- 
vides that a power of attorney is revoked by death 
should be remembered. In one instance a son filed 
an appeal on behalf of his father’s estate. He relied 
upon a general power of attorney given to him by his 
father during the latter’s life. The appeal was 
promptly dismissed upon motion of the Solicitor. 
Appeals on behalf of the estates of deceased persons 
should be verified by the duly authorized adminis- 
trators or executors. 
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Closely related to the question discussed here is 
the further question raised by a joinder of several 
parties in one petition or the omission to join a nec- 
essary party. In the appeal of A. H. Stange (1 B. 
T. A. 58) one stockholder in a corporation filed a 
petition on behalf of himself and nine other stock- 
holders in which it was stated that the issue, wheth- 
er a dividend declared was exempt from taxation, 
was identical in the case of each stockholder. The 
petition, however, was not drawn as a joint petition 
so the question whether the stockholders could join 
in one petition was not presented. It was held that 
the Board lacked jurisdiction to consider the appeal 
filed on behalf of the taxpayers similarly situated 
who did not formally join in the appeal. 


This question of joinder is not a new one. At 
common law if the rights of the parties were joint 
they were required to join, if their rights were sepa- 
rate they couldn’t join. These rules were evolved to 
keep the thing simple for a jury. In equity the rule 
is the same as at law subject to a large number of 
exceptions. Although the rights were separate and 
distinct if they all depended upon one issue of fact 
which decided one way would decide all the cases, 
the Chancellor considered this a sufficiently conven- 
ient and desirable result to permit a joinder. It was 
not thought a sufficient ground to permit a joinder 
that the same rule of law was common to all the 
cases. Probably the Board will follow a practice 
similar to the equity practice permitting a joint peti- 
tion where a decision upon the facts will decide all 
the cases. But whatever rule is adopted by the 
Board, cases similar to the Stange appeal will be 
decided as that was. There the nine stockholders 
could not say this is owr appeal. They were saying 
in effect the facts in our cases are similar to Stange’s 
appeal and a decision in his appeal will decide ours. 
At most a decision in his appeal could be only a 
precedent for the decision of theirs. 


Provision is made in Rule 2 of the Rules of Prac- 
tice as amended June 8, 1925, for filing appeals on 
behalf of partnerships, or corporations. The rule 
provides: 

Any individual. taxpayer or member of a partnership 
may appear for himself or such partnership upon adequate 
identification to the Board. A taxpayer corporation may 
be represented by a bona fide officer of the corporation upon 
permission granted, in its discretion, by the Board or the 
division sitting. 

(3) The petition should state both the 
amount of the deficiency and the amount of the 
deficiency in controversy (as nearly as taxpayer 
can determine it), as well as the nature of the 
tax involved, i. e., whether income tax, estate 
tax, gift tax, etc. 


(4) A copy of the Commissioner’s letter ad- 
vising the taxpayer of the determination of the 
deficiency (the so-called “sixty-day letter’) 
should be attached to the petition. 

(5) Clear and concise assignments of error 
and statements of facts upon which the taxpayer 
relies in his appeal should be made. It is here 
that the Board members receive their first im- 
pressions. A clear, forceful and convincing 
statement of the taxpayer’s position at the out- 
set will go a long way to winning a favorable 
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decision. The form prescribed by the Board can 
be followed to advantage for it is designed to 
show most graphically the questions in contro- 
versy. 

In an emergency such as the approach of the 
expiration of the period within which an appeal can 
be filed, a skeleton appeal or a simple statement that 
the taxpayer appeals from the deficiency letter is 
sufficient to comply with the requirements of the 
statute in order to preserve the taxpayer’s rights. 
Such statement should make clear that the taxpayer 
does appeal rather than merely state that he intends 
to appeal. It is also desirable to state that the exi- 
gencies of the situation make necessary the filing of 
the incomplete petition and that he intends to file a 
perfected petition. Upon leave obtained from the 
Board, amended or supplemental pleadings may be 
filed (Rule 13). In the event that the taxpayer is 
forced to file an incomplete petition he may receive 
leave from the Board to file an amended petition 
which conforms to the rules. Leave to file an 
amended petition should be obtained with all possi- 
ble dispatch, in order that in the meantime issue may 
not have been joined upon the incomplete petition. 
A joinder of issue upon the incomplete petition 
would result in a dismissal of the appeal because 
taxpayer had not stated a case. Here the question 
arises, may the amended petition filed more than 
sixty days after the mailing of the deficiency letter 
disclose new matter or will the taxpayer be limited 
in his amended petition to elaboration and formal 
statement of the contentions set out in the original 
petition? The Revenue Act of 1924, Section 900 (h) 
provides: 

The proceedings of the Board and its divisions shall be 
conducted in accordance with such rules of evidence and 
procedure as the Board may prescribe. 

Congress saw fit to leave the formulation of rules 
of procedure to the sound discretion of the Board. 
In each case the appeal will be to that discretion 
and where the taxpayer has an adequate reason for 
not having filed a complete petition he should -be 
permitted to file an amended petition although it 
states new matter. 


The rules require that five clear copies of the peti- 
tion shall be filed. Upon receipt of the petition by 
the Board the appeal is entered upon the docket and 
assigned a number and the taxpayer or his repre- 
sentative notified. The Board serves one copy of 
the petition upon the Commissioner of Internal 
Revenue. 


Answer 


“After service upon him of the petition, the Com- 
missioner shall have 20 days within which to file an 
answer or to move in respect of the petition.” The 
case is at issue when the answer is filed. 

A question which has arisen here is, what happens 
when the Commissioner does not file an answer 
within the prescribed 20 days, no extension of time 
having been granted? It should be observed first 
that the rule quoted above does not say that the 
Commissioner shall file an answer or motion within 
20 days, but says that he shal have 20 days within 
which to answer or move, which is quite different. 
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The jurisdiction of the Board over the Commis- 
sioner is still a doubtful question. The Board was 
created as an independent agency in the executive 
branch of the Government, with authority to pre- 
scribe its rules of procedure. The Commissioner 
was not excepted from the operation of those rules. 
But an assumption that the Board may require that 
the answer be filed within 20 days does not, if the 
answer is not so filed, require a finding sustaining 
the appeal. The burden of showing that the Com- 
missioner’s determination is erroneous will still be 
upon the taxpayer. Probably in such cases the 
Board will endeavor to ascertain the facts sur- 
rounding appellants’ contentions, determine whether 
they are meritorious or not and decide in accordance 
with those findings, although the Commissioner may 
be excluded from active participation. 


The Board serves one copy of the answer upon 
the taxpayer or his counsel by registered mail with 
a notification of the date upon which the appeal has 
been set down for hearing. 


Dismissals for Failure to Appear at the Hearing 


Provision is made in Rule 18 for the submission 
of appeals without argument on the part of an 
absent party where there are no issues of fact raised. 
The same rule provides where there are issues of 
fact the party upon whom rests the burden of 
proof must produce proper evidence at the hearing 
in support of his contention. It is expressly pro- 
vided that pleadings do not constitute evidence and 
a failure to produce supporting evidence will be 
taken as a ground for dismissal. Many appeals have 
been dismissed under this rule. Some taxpayers in 
order to save the expense incident to a journey to 
Washington have sent in by mail, briefs, ex parte 
affidavits, letters from the department, etc., or mere- 
ly relied upon the allegations in the petition. Others 
let the hearing date pass without doing anything. 
In these instances a dismissal of the appeal followed. 
One who has thus been negligent and at fault does 
not appear favorably when he subsequently requests 
the Board to vacate the dismissal and reopen his 
appeal. 


It is difficult to reopen appeals dismissed under 
Rule 18, and while it may be done where the tax- 
payer shows-to the Board a sufficiently convincing 
reason it is much wiser to take some precaution in 
advance of the hearing to prevent a dismissal. 


The Board may in its discretion grant extensions 
of time or continuances upon the motion of either 
party made in writing and stating the reason there- 
for. If the contingency which makes an extension 
necessary arises too late to permit filing a written 
motion, the motion can be made orally at the cal- 
endar call. The cases assigned for hearing are called 
by the Chairman at 9:30 A. M. each hearing day, at 
which time the appearances of taxpayers or their 
attorneys are noted and the cases assigned to the 
division which hears them. It is most desirable to 
note, however, that the Board is comparable to a 
court of record and the proceedings of each appeal 
are recorded in writing. Therefore, all motions, 
applications, requests, etc., should be in writing and 
filed as prescribed in the Rules of Practice. 
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In connection with requests for extensions of 
time Rule 15 (c) should be noted. ‘This rule pro- 
vides that “the Board may at any time, after the 
joinder of issue, upon motion of either party or 
upon its own motion, order any appeal to be brought 
on for hearing, and may dismiss the same for non- 
prosecution if, when the appeal is called, the tax- 
payer does not show cause against such dismissal.” 
If the Board believes that unwarranted dilatory 
tactics are being indulged in the appeal may be 
peremptorily set down for hearing and dismissed 
if taxpayer’s contentions are not proved or cause 
shown why it should not be dismissed. 


Evidence 

Every controversy giving rise to litigation is 
made up of facts and law. Broadly, in the sense 
that anything is a fact which exists or has existed, 
law is one variety of fact. But since the tribunals 
which hear these controversies are dealing with 
legal relations and a legal relation is the product 
of a rule of law operating upon some condition or 
event, we have two kinds of facts, viz.: (1) the kind 
which has the force of the state behind it, called 
law, and (2) the material upon which the rule of 
law operates. 

Upon an analysis of an appeal we may find that 
the parties disagree about the law element or about 
the existence of the facts upon which the law oper- 
ates. If a question of law is in controversy, written 
and oral arguments should be presented fully to 
acquaint the Board members with all the angles of 
the question. A failure to produce such arguments 
may not be fatal for the Board must still pass upon 
the legal question, but manifestly a favorable and 
intelligent decision is more likely to result if the 
matter is clearly and forcibly argued. If, however, 
there is a dispute about the facts and the party upon 
whom rests the burden of producing them does not 
do so the Board can do nothing about it. The party 
whose case needs a finding that the fact exists loses. 
In the first instance, the burden of showing facts 
rests upon the taxpayer for he must show that the 
Commissioner’s determination is erroneous. It is, 
therefore, of paramount importance to understand 
how to get the facts properly before the Board, for 
if the Board finds an issue of fact against the tax- 
payer he not only loses before the Board, but such 
finding is a prima facie case against him in the 
courts should he subsequently go there for relief. 

In 58.7 per cent of the first four hundred and 
seventy odd decisions rendered by the Board the 
taxpayers were unsuccessful. In 36 per cent of the 
decisions the taxpayer was successful in part at 
least. The remaining 5.3 per cent of the decisions 
were the result of an agreement or a stipulation 
between the parties. It is impossible accurately to 
estimate the number of appeals which have been 
unsuccessful where the facts warranted success, 
because of a failure to produce evidence in support 
of those facts. But in 18.3 per cent of the decisions 
rendered it was stated in the opinion that the appeal 
was disallowed and the determination of the Com- 
missioner approved because either no evidence or 
incompentent evidence was produced in support of 
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taxpayer’s contentions. Learning the facts has been 
the Board’s greatest concern. 

It has been difficult to initiate practitioners into 
the practice before the Board who have been ac- 
customed to the comparatively lax and informal 
procedure of the Bureau of Internal Revenue. The 
man who has relied upon ex parte affidavits and 
briefs to prove his contentions in the Bureau can’t 
see why they will not suffice before the Board. Ex 
parte affidavits, briefs, unauthenticated correspond- 
ence and transcripts of book entries, the statements 
made in the petition, departmental rulings and court 
decisions are not evidence, and the preparation of 
such ‘material as evidence in support of contentions 
of fact is a vain gesture—the facts will remain un- 
proven. 

The Board has adopted in a modified form the 
Common Law rules of evidence. It can elicit the 
facts in a controversy without adopting those 
rules in their entirety because their rigidity and 
formality resulted from the jury method of trial, 
and are unsuited for systems of law before tribunals 
which have no jury. But some of those rules are so 
fundamentally sound, so designed to insure security 
of rights, expedition in reaching decisions, and 
economy that a failure to use them as guides invites 
error. 


Stipulations 


A great deal of inconvenience and time can be 
saved by stipulations or agreements between the 
parties upon facts which are not really in issue. 
By negotiations with the Commissioner’s represen- 
tative prior to the hearing the issues can frequently 
be narrowed to one or two controverted facts. This 
simplifies tremendously the production of evidence. 
After filing the written stipulations with the Board 
the only evidence required will be directed to the 
proof of the facts not covered by the stipulation. 

It would be improper here to detail in any but a 
general way what constitutes evidence. A careful 
statement and analysis of the rules would lead into 
volumes, and anything less than a careful statement 
would be misleading. Since, however, considerable 
misapprehension has been prevalent regarding the 
use of ex parte affidavits, unidentified appraisals, 
briefs, statements in petitions, etc., an explanation 
of the reason for not accepting these as evidence 
might be suggested. 

As a rule the law requires that one who testifies 
to the existence of facts must have personal knowl- 
edge of those facts. The testimony of a witness 
who has personal knowledge of the facts to be 
proved can be obtained in two ways, viz.: by inter- 
rogating him at the hearing, or by taking his deposi- 
tion either upon oral or written interrogatories. It 
is desirable that the witness be produced and ques- 
tioned at the hearing for his demeanor may tell much 
either to discredit his testimony or to strengthen it. 
Where it is impracticable to require the attendance 
ot the witness at the hearing, permission should be 
obtained from the Board to take his testimony by 
depositions. The Rules of Practice outline the pro- 
cedure in this connection. 

The reason a deposition is admissible in evidence 
and an affidavit is not, lies in the fact that in the 


former the adverse party has an opportunity to 
cross-examine the witness. To be admissible in 
evidence the testimony of the witness must be given 
under oath and the adverse party must be given an 
opportunity to cross-examine him. 

A recent decision of the Board, Appeal of Lee 
Sturgess, Admr., decided June 15, 1925, illustrates 
forcefully the necessity for producing competent 
evidence at the hearing. ‘The only issue in the case 
was the value of securities which formed a part of 
the estate. An ex parte report of an appraisal of 
the assets of the corporation issuing the securities 
was offered. No officer or employee of the appraisal 
company or the corporation was present to identify 
the appraisal and undergo cross-examination 
as to its content or the methods by which it 
was made. This was rejected by the Board. The 
counsel for taxpayer, then called a certified public 
accountant to testify in support of the taxpayer’s 
contentions concerning the value of the securities. 
Because the examination of the winess did not 
show that he was qualified to testify to the value 
of the stock his testimony was excluded. There- 
upon taxpayer’s counsel moved for a continuance 
in order that he might have time and an opportunity 
to secure the witnesses and evidence necessary to 
sustain the appeal. The language of the opinion 
follows: 

“The motion for continuance was denied for two 
reasons, (1) because the representatives of taxpayers 
are presumed to know the rules of evidence and that 
ex parte documents, unsupported opinions, and mere 
statements are not sufficient foundation upon which 
the Board may base the findings of fact that it is 
required by law to incorporate in its reports of 
appeals heard and determined, and (2) because the 
interests of many appellants are subjected to hard- 
ship by contiuance of appeals set for hearing. Coun- 
sel for the Commissioner then moved the dismissal 
of the appeal, because of the taxpayers’ failure to 
adduce any evidence to support the allegation: of 
error asserted in the petition.” 

The determination of the Commissioner was ap- 
proved because the taxpayer had failed to produce 
competent evidence showing the Commissioner’s 
determination to have been erroneous. 


Income Tax Lists to Be Open for Public Inspection 
Beginning September 1 


EPTEMBER 1, 1925, has been officially designated as 

the date on which the income tax lists will be open for 
public inspection. The amounts shown on these lists are 
the amounts of tax declared to be due by the taxpayers in 
their returns filed beginning January 1, 1925, and may be 
subject to adjustments and revisions by the subsequent 
audit of the returns or by the filing of amended returns by 
taxpayers. 

The lists will be open for public inspection at all times 
during each working day for thirty days, beginning Septem- 
ber 1. Thereafter the hours they will be open for public 
inspection is subject to regulation by each Collector of 
Internal Revenue with a view to preventing undue inter- 
ference with the official work of the office. However, fol- 
lowing this thirty day period the lists must be open for 
public inspection at least three days a week and during 
such days they shall be available to the public at least three 
hours a day. The days and hours will be selected by each 
Collector of Internal Revenue and due publicity to their 
regulations will be given by the Collectors. 





At What Income Level Does It Pay 
to Buy Tax-Free Bonds? 


By JAMEs L. SAYLER* 


NVESTORS, in purchasing securities are fre- 
i quently faced with the problem of determining 
which class of securities, considering the size 
of their taxable incomes, will produce the better 
yield, corporation bonds and bonds of foreign gov- 
ernments for instance, which are subject to the Fed- 
eral income tax, or municipal bonds and bonds issued 
under the Federal Farm Loan Act, which are exempt 
from the Federal income tax. 
The chart given herewith will facilitate answering 
problems of this kind. To illustrate: An investor 


*Of Halsey, Stuart & Co., Inc. 








with a taxable income of $63,000 is offered two secur- 
ities—one, a Chicago, North Shore & Milwaukee 
Railroad Company 5 per cent bond due 1941, to yield 
5.50 per cent (subject to the Federal income tax) ; 
the other, a City of Chicago, Illinois, Improvement 
4 per cent bond, sold at par, to yield 4 per cent (in- 
come tax-free). In which, from a yield standpoint, 
will it be profitable for him to invest? 

First, find in the left hand column the line applic- 
able to the investor’s income—in this instance “Ex- 
ceeding $62,000 but not exceeding $64,000.” Next, 
find at the top of the columns at the right the gross 
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yield of the taxable bonds (in this case, the 5% per 
cent column), and follow down to a point opposite 
the investor’s income, which will give the net yield 
(in this case, 3.96 per cent), after payment of taxes. 

Since the yield from the tax-free security—4 per 
cent—exceeds the yield of 3.96 per cent from the 
taxable security, after the payment of the tax, it 
will thus be seen that, from a yield standpoint, for 
one having this income the City of Chicago Im- 
provement issue will prove to be the more profitable 
purchase. For taxable incomes of $62,000 or less, 
the reverse will be true. 

In making the calculations for the chart, it has 
necessarily been assumed that the individual’s entire 
income is taxable. In most instances, however, a 
portion of the income would be derived from non- 
taxable or only partly taxable sources; for instance, 
from corporation bonds, the normal tax of which, to 
the extent of 2 per cent, is assumed by the issuing 
corporation ; from municipal, joint stock land bank 
or Federal land bank bonds, the income of which is 
not subject to either the normal or surtax rates; or 
from the Liberty 4 per cent and 4% per cent bonds, 
which are entirely free from the normal income tax 
and (with certain limitations) free from the surtax. 
In many instances, therefore, the effect of the tax 
on the income of taxable bonds for one having a 
given income would be less than that shown in the 
chart. 

This chart is compiled to indicate the approxi- 
mate yield of taxable bonds after the Federal income 
tax under the Revenue Act of 1924 (applicable to 
the particular income of the individual calculated at 
the higher normal and surtax rates) has been paid, 
and is offered as a guide to assist the purchaser of 
bonds in making an intelligent selection between 
taxable and tax-free securities. 


Four States Cooperate to Eliminate 
Multiple Inheritance Taxes 


STEP forward toward general relief from over- 

lapping state inheritance taxes has been made 

through the co-operative action of a number of East- 
ern states. 

In December, 1924, there was a conference of the 
Tax Commissions of New York, Massachusetts, 
Maryland, Kentucky and Pennsylvania held at Har- 
risburg, at which time serious consideration was 
given to the inequities resulting from the state tax 
on the personal property of non-resident decedents. 
A public statement was adopted, which was subse- 
quently printed and forwarded to the legislatures 
and governors of each state. As a result, at the leg- 
islative sessions of 1925, the legislatures of New 
York, Massachusetts, Connecticut and Pennsyl- 
vania all adopted a reciprocal act with reference to 
the tax on the personal property of non-resident de- 
cedents, whereby these states agreed to waive the 
tax as against the decedents of those states which 
reciprocally would also waive the tax. In most of 
the above states this legislation takes effect at once, 
although in Massachusetts it does not take effect 
until December 1, 1925. 

In addition to the above states, which tax the per- 
sonal property of non-resident decedents but reci- 
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procally waive the tax as against the decedents of 
those states which do not tax the waiving states, 
it is to be noted that this principle will apply to 
Florida, Alabama and the District of Columbia, 
which impose no inheritance tax, and also to Rhode 
Island, Vermont and Nebraska, which do not tax the 
personal property of non-resident decedents. 

On July 9, 1925, there was a conference in New 
York called by the Tax Commission of New York, 
attended by the Tax Commissions of New York, 
Massachusetts, Pennsylvania and Connecticut, and 
also by the Auditor General of Pennsylvania, Gen- 
eral Edward Martin and A. E. Holcomb, Secretary 
of the National Tax Association, for the purpose of 
considering whether the states which had now 
adopted this reciprocal legislation could not agree 
upon uniform administrative forms, so as to simplify 
the method of securing the transfer of stocks and 
bonds from the estates of decedents. A number of 
interesting and helpful suggestions were made, but 
it was necessary to adjourn the conference, because 
each state is working under its own laws, and an 
examination of the statutes became necessary. It 
is probable that the conference will re-convene in 
August and it is hoped that at this time there may 
be a definite agreement as to administration. 

One of the real objects of these conferences is to 
encourage all the states in the Union to work toward 
the taxing only of real estate owned by non-resident 
decedents and now, since the Frick decision, tangible 
personal property within the state, and to leave all 
other taxes entirely to the state of domicile, but, 
before that is an accomplished fact, to so reduce the 
annoyance to estates by uniformity in the handling 
of non-resident decedents’ estate and the simplifica- 
tion of the handling so as to make it clear to all that 
the states are willing to do their part toward making 
less of a “muddle” out of non-resident inheritance 
tax than is now thought to be the case. 


Courts Uphold Commissioner in Collecting 
Tax Deficiency Prior to Appeal Decision 


WO recent court decisions have in effect en- 

dowed the Commissioner of Internal Revenue 
with the power to defeat the purpose of the Board 
of Tax Appeals by assessing and collecting a tax 
deficiency as determined by the Commissioner be- 
fore the taxpayer has had the benefit of a decision 
by the Board of Tax Appeals as to whether the 
assessment is warranted, which is contrary to Sec- 
tions 274 and 279 of the Revenue Act of 1924. 

In Joseph Garneau Company v. Bowers, the U. S. 
District Court, S. D. of New York, refused to grant 
an injunction to restrain the collection of a tax de- 
ficiency determined by the Commissioner, although 
the taxpayer’s appeal in which the Board of Tax 
Appeals decided that it has jurisdiction, is now 
pending, and although the right to a hearing be- 
fore the Board will be lost upon the collection of 
the tax. 

The Court in its opinion stated that, in view of 
the provisions of Section 3224 of the Revised Statute 
and the previous decisions construing that section 
of the law, an action at law for the return of the tax 
after its payment is the proper method for testing 
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the validity of the tax and having these questions 
decided and that the collector cannot be enjoined. 
Section 3324 of the Revised Statutes provides: “No 
suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any 
court.” 

With reference to the contention of the taxpayer 
that Congress intended to modify Section 3224 by 
the Act of 1924, the court stated: 

“An examination of its records does not lead to that con- 
clusion and I am confident that if Congress had so intended, 
it would not have left the modification of such an important 
and so strongly intrenched section as 3224 to mere infer- 
ence, but would have so stated it as to leave no doubt of its 
intention. No one can fail to appreciate the delay and in- 
convenience that will be avoided as a result of the Revenue 
Act of 1924 in its provision for an appeal to the Board of 
Tax Appeals before the payment of taxes in such cases as 
it has so provided but in view of the above, the motion 
for an injunction must be denied.” 


In Eamus Silk Company v. McCaughn, which was 
also an action to prevent collection of a tax defi- 
ciency before a decision was obtained from the 
Board of Tax Appeals, an injunction was denied by 
the United States District Court, Eastern District 
of Pennsylvania. 

In this case a jeopardy assessment had been made 
and a claim for abatement had been entered, which 
was rejected by the Commissioner. The taxpayer 
then, as provided for by Section 279, appealed to 
the Board of Tax Appeals and this appeal is still 
pending. No question as to the jurisdiction of the 
Board was considered by the Court in this case. 

The opinion stated that the general rule estab- 
lished by previous court decisions is that “the courts 
will not entertain a suit to determine the lawful- 
ness or validity of a tax or the assessment of the tax 
until it has been paid, and the right to bring suit 
after payment affords the taxpayer plain, adequate 
and complete remedy at law.” 


Revised Statistics from 1923 Tax Returns 
Show Lower Aggregate Income 


UE to a duplication of the returns in several of 
the classes having net income in excess of 
$5,000 and a shortage in the income classes showing 
net income of less than $5,000, a revision has been 
made of the income tax distribution of the returns 
filed by individuals for 1923, published in the prelim- 
inary report of statistics of income, a resume of 
which appeared in the July number of The National 
Income Tax Magazine. 

The net difference for the whole United States is 
a reduction in the net income from $26,336,337 ,843 to 
$24,840,137,364 and in the total tax from $703,962,165 
to $663,651,505. Minor changes have been made in 
the figures of the number of returns, net income and 
total tax on many of the income classes. In the tab- 
ulation of returns by counties for the State of Ne- 
braska in the preliminary report only eight individ- 
uals appeared to have returned a net income of $10,- 
000. The correct figure is 1,112. 

In the preliminary report returns showing a net 
income of $1,000,000 or more were shown in a single 
group. The revised detailed tabulation makes a 
more detailed classification and shows the number 
of returns, net income and total tax paid in the six 
income classes of $1,000,000 and over as follows: 
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Number of 


Income Classes Returns Net Income Total Tax 
$1,000,000 to $1,500,000 39 $46,811.543 $ 9,734,553 
1,500,000 to 2,000,000 12 19,968,575 3,560,048 
2,000,000 to 3,000,000 12 28,172,015 6,021,159 
3,000,000 to 4,000,000 6 20,480,046 4,031,143 
4,000,000 to 5,000,000 l 4,145,073 1,532,623 
5,000,000 and over 4 32,494,629 10,908,949 


Although the maximum surtax for the year 1923 
on incomes of a million dollars and over was 50 per 
cent, the tax paid on the same by the 39 individuals 
with incomes of $1,000,000 to $1,500,000 averaged 
less than 21 per cent of the total net income, while 
the tax on incomes of the four highest taxpayers, 
with incomes of over $5,000,000, averaged 33.87 per 
cent of the total net income reported. 





Secrecy Clause of Income Tax Law 
Jeopardized by Court Decision 


PORTENT of the ultimate extent of the 
abridgement of the “secrecy” provision of the 
income tax law was given by the action of the 
Supreme Court of the District of Columbia in Oester- 
lein Machine Company v. David H. Blair, Commission- 
er, and United States Board of Tax Appeals, which 
ordered the Commissioner to obey a Board of Tax 
Appeals subpoena calling for detailed data from tax 
returns of firms not parties to the tax controversy 
to provide a comparative basis for computation of 
excess profit taxes of an appellant before the Board. 
The Board of Tax Appeals determined that the 
appellant taxpayer is entitled to have its excess 
profits tax liability for the year 1918 and 1919 com- 
puted under the provisions of Sections 327 and 328 
of the Revenue Act of 1918, whereby if the Commis- 
sioner is unable to determine the invested capital 
or where the tax if determined without the special 
benefits provided by these sections, would, owing 
to abnormal conditions, work a hardship on the tax- 
payer, the Commissioner may determine the excess 
profits tax due by reference to the average tax and 
the average net income of representative corpora- 
tions engaged in a like or similar business. 

The objection in appeal cases to disclosure of 
income tax information from returns of corporations 
not a party to an appeal arises from the fact that 
hearings before the Board of ‘lax Appeals.are open 
to the public and all information submitted as evi- 
dence is made public. The Commissioner contends 
that the requirement of the Court is in conflict with 
the secrecy provisions of Section 3167 of the Re- 
vised Statutes, and has taken an appeal to the Court 
of Appeals of the District of Columbia. 

Following is the nature of the information from 
the returns of twelve corporations which the Com- 
missioner was ordered to submit to the Board of Tax 
Appeals: Name and address of the corporation ; date 
of organization; invested capital; statutory intan- 
gibles; adjustment for inadmissibles; interest-bear- 
ing indebtedness; non-interest-bearing indebtedness 
to stockholders ; gross sales ; other income ; ordinary 
and necessary expenses; compensation of officers; 
repairs ; interest; taxes; bad debts exhaustion, wear 
and tear (including obsolescence) ; amortization of 
war facilities; depletion; net income; net income 
previous year; average net income pre-war period: 
average invested capital pre-war period. 
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Moneyed Capital Tax Law of New York 
Upheld by State Appellate Court 


HE New York law imposing a tax of 1 per 

cent on moneyed capital entering into compe- 
tition with the business of national banks has been 
upheld by the Appellate Division of the New York 
Supreme Court in decisions applicable to a series 
of eight cases. 

Among the specifie points decided were that 
stock exchange seats are not taxable under the law, 
and that shares of stock held by individuals in rail- 
road, mining, insurance or other corporations of 
like character do not constitute moneyed capital 
tatable under the act. 

The test case involving the liability of brokers 
to the tax was brought by J. Phillip Benkard 
against Henry M. Goldfogle and others as Com- 
missioners of Taxes and Assessments of the City 
of New York. It was pointed out that the firm in 
which Mr. Benkard’s capital was invested was en- 
gaged in buying and selling stocks, bonds and com- 
modities solely for its customers and not on its own 
account, principally upon margin and the remainder 
for cash, its profits being made from charges to its 
said, were financed by the firm’s capital and by 
customers. The purchases for customers, it was 
such additional moneys as it required, which it 
borrowed from banks, trust companies and other 
brokers. 

The findings 
Court: 


The testimony in this proceeding shows that out of a 
total of $99,250,000 borrowed by the firm for the period 
from May 1, 1922, to May 1, 1923, the sum of $56,175,000 
was borrowed from national banks. It also appears that 
customarily an active stock broker borrows twenty times 
the amount of his capital to keep his business moving. 

It was further testified to that on margin accounts the 
amount deposited by customers runs from 10 to 25 per 
cent of the purchase price of the stock, and that national 
banks will loan, at the most, 80 per cent of the value of 
very high grade collateral, such as Government bonds, 
and only 70 per cent on lower grades of collateral and on 
all industrial loans. Thus there is always a deficit between 
the total of the customer’s payment and the national bank 
loan which the broker is forced to advance in order to be 
able to complete the transaction and earn his commission. 


were thus summed up by the 





Illinois Franchise Tax to Be Contested by 
Illinois Manufacturers’ Association 


S an opening move in determination of the 
A constitutionality of the Illinois State franchise 
tax, the Illinois Manufacturers’ Association has 
an application for an injunction to restrain the 
Secretary of State from turning over to the State 
Treasurer any money paid by Illinois manufactur- 
ers for the amount due from each corporation for 
its annual franchise tax. This tax amounts to five 
cents on each $100 of the capitalization represented 
by business transacted in Illinois. The money for 
this tax is now due. 

The petition for an injunction is based on a re- 
cent decision of the United States Supreme Court, 
which declared unconstitutional an act of the Ohio 
legislature practically identical with the franchise 


tax provisions of the Illinois general corporation 
act. 
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The question of the validity of the Illinois law is 
now pending in the state supreme court, but cannot 
be decided until next fall. After the money for 
these taxes gets into the hands of the state treas- 
urer, the only remedy is through the court of claims 
and an appropriation by the general assembly, 
which is so uncertain that the Illinois Manufac- 
turers’ Association, after circularizing its members 
and receiving favorable response from several hun- 
dred, decided upon the injunction proceeding. 


Practically All Returns Henceforth 
To Be Audited in the Field 


HE decentralized plan which has been adopted 

by the Bureau of Internal Revenue is expected 
within a short time to virtually take the auditing of 
tax returns out of Washington. 

Since the first of the year six hundred auditors 
have been transferred to posts in all sections of the 
country, and approximately five hundred more will 
ultimately be transferred, according to present 
plans. . 


Charles R. Nash, assistant to the Commissioner 
of Internal Revenue, states that but 5 per cent of 


all income tax returns are now audited in Wash- 
ington. 


WASHINGTON TAX TALK 


HOUGH emphasis is being placed by the Administration 

on the desirability of substantial reduction of the ‘sur- 
taxes and the estate tax rates, it is apparent that there will 
be a diversity of views on what constitutes changes in the 
revenue laws of primary importance. 

While a number of conservatives on the Democratic side 
of Congress appear to be in agreement with President Cool- 
idge and Secretary Mellon on the tax issue, this is no assur- 
ance that the Democrats as a unit will express concurring 
views. It seems more likely that the majority of Demo- 
crats in Congress and the Republican Progressives will be 
inclined to hold that other factors than surtax reduction 
should have first attention. 

The disclosure of the Senate Tax Investigating Com- 
mittee on the administrative phases of the revenue laws are 
expected to result in many new statutory proposals. Con- 
gress will have as the basis for legislation authentic informa- 
tion gathered on many subjects relating to revenue levies, 
including tax exempt securities, capital gains and losses, 
depletion and amortization allowances, undivided surpluses 
of corporations and general administration of the revenue 
laws. Members of the Senate Investigating Committee ex- 
pect the complete official report will be ready by the time 
the House Ways and Means Committee begins its work 
and that the facts presented should enable Congress to form- 
ulate a much improved revenue act. 








Recognition of the possibility that revision of the revenue 
laws may not be as perfunctory as some hope for has been 
made by a suggestion that an extra session of Congress 
should be called to meet by October 1, in order to prevent 
tax agitation being projected into the summer of 1926, with 
consequent possible disorganization of business. There is, 
however, little likelihood that Congress will be called into 
session before the opening date of the next regular session, 
December 1. 

Chairman Green of the Ways and Means Committee has 
expressed the opinion that the tax legislation would be com- 
pleted before the first payments for the taxable year 1925 
became due on March 15, 1926. 





The Administration is apparently convinced that the abo- 
lition of the Federal estate tax is an impossibility in the next 
Congress and has agreed that the feasible demand is a cut in 
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the rates. Chairman Green of the Ways and Means Com- 
mittee has proposed a modification of the present law where- 
by the credit given where State inheritances taxes have been 


paid would be greatly increased. C P. A. Accounting 


General agreement seems to be that the surtax reduction Theory, Auditing and Problems 
will be to a maximum of not lower than 25 per cent. Pre- By GEORGE HILLIS NEWLOVE, Ph.D., C, P. A. 
dictions of a lower maximum rate, however, continue to be onan in Accounting, Johns Hopkins Untvorslty 
made. Senator Smoot sees a probable cut to a maximum of A digest of problems and questions given 
pod ad — ro So ae tax ene dependent on in hundreds of C. P. A. examinations by 
what is done wi e miscellaneous taxes. accountancy boards in 44 states. 


Arrangements have been made by the Ways and Means Volumes I and II 


Committee for a force of Treasury experts to co-operate Contains 264 problems and 2.950 questions, 


during the summer and early autumn with experts employed classified in related groups. Lectures cover- 
by the committee in going over technical features of the 


revenue law and in preparing for consideration by the com- ing involved points are authenticated by 
mittee of proposals designed to improve and expedite admin- 7,579 specific-page references to 112 ac- 
istrative work. counting books. 


The proposal by Senator Couzens to abolish taxation of : ; Vol pt yee ce te Wal 
incomes under $5,000 has given rise to vigorous expressions Contains solutions to all problems in Vol- 


of opinion in opposition. umes I and II. Available either as a single 


Those opposed to increasing the exemption say that the sewed volume, or as two post-binder vol- 
small income tax returns are not the returns which cause 


the complications and unduly add to the expense of collec- wanes. 
tion. It is pointed out that the auditing of these returns is PRICES 
simple and any érrors are in nearly all instances adjusted 
bas 6" yeonny ve ape. i ail aaa " Volume I and Solutions 
more compelling argument against increasing exemp- ° 
tions is that it is a healthy condition for the average citizen Volume II and Solutions 
to be contributing to some extent to the support of the Single Volumes 
Government. The tax now effective is not burdensome, yet, Shipped Postpaid on Five Days’ Approval 
it is held, the payment tends to stimulate interest in eco- 


nomical expenditure of public funds. THE WHITE PRESS COMPANY, Inc. 
Departmental Bank Bldg., Washington, D. C. 


Feeling predominates in Washington that it is premature Write for Catalog of Accounting Books 
to anticipate heavy surtax reduction of retroactive effect, 
thus permitting “melon cutting” where abnormal surpluses 
have been accumulated for the benefit of stockholders sub- 
ject to the higher ae. ong proposals to curb tax 
evasion, rather than modification of present restrictions, are 
expected to be made by the Ways and Means Committee, “Mulberry Improved” 


whose sessions begin on October 19. Columnar Analysis Work Sheets 


There has been considerable discussion of the recom- For Income Tax, Budget sts, Sale tc. 
mendation made by Dr. T. S. Adams that for the settlement : get, Costs, s, Ei 


: , =e NEY. 

of technical questions within the Bureau of Internal Reve- me Ve ae Gao Ra — Comics Mon Binds. 
nue, a commission of internal revenue, rather than a com- 

missioner of internal revenue, be established. In order to : 
attract high grade men, Dr. Adams recommends that their Sar pF et 
salaries should be not less than $10,000 a year, and the tenure : 

of office be not less than fifteen years, and that members 
should be prohibited from later going into private practice. 
“It is essential,” Dr. Adams is quoted as saying, “to hold the 
best men in the service and to get a body of men whom Con- 
gress and the country are willing to trust with the power to 
settle the complicated and difficult points upon which mil- 
lions of dollars in taxes often depend. It is equally neces- 
sary to get officials who will think and act the same way, 
year to year. The constant change of interpretations and 
rulings is an intolerable evil and arise, in large part, from 
the constant change in personnel.” 
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Advocates of tax reduction through payment of public 
debts apparently assume that the payments would be ap- 
plied directly to tax reduction. Public opinion would not 
tolerate application of such payments to current expenses. 


The opinion is becoming persistently heard in Washing- 
ton that an increase, rather than a decrease, in ordinary ex- 
penditures of the Government may reasonably be expected 
during the next few years. Many of those interested in 
public affairs feel that departmental economy has about 
reached the practical limit, and that in the process of re- 
trenchment appropriations for the upkeep of government 
property and urgently needed new Federal buildings and 
other public: improvements have been déferred. This situa- 
tion, it is held, cannot go on indefinitely. 


The most promising source of sound relief from high 
taxes is seen in the reduction of the fixed expense of the 
Government, interest charges, by liquidating as soon as pos- 
sible the huge public debt. According to this view, if sur- 
pluses now available were applied to debt payment, the 
nation’s business would in the course of time actually re- 
ceive greater benefit, and substantial tax reduction would 
be brought about more rapidly, than under the alternative 
plan now proposed. Incidentally, those who advocate the 
application of surpluses to debt reduction point out that a 
small public debt is a national defense weapon of para- 
mount importance. 


MISCELLANEOUS COURT DECISIONS 





The 1916 Act imposed a special tax on corporations en- 
gaged in the manufacture of munitions of 12% per cent of 
the net profits and there was another provision that a cor- 
poration actually paying the Munition Manufacturer’s tax 
shall be entitled to a credit as against the capital stock tax 
equal to the special munition’s tax paid. The 1918 Act 
assessed a higher rate for the capital stock tax, but provided 
that it should be credited with any amount already paid 
under the prior act. The Court of Claims of the United 
States in Carnegie Steel Company v. United States allowed 
credit against the capital stock assessed under the Act of 
1918 for the amount of such tax assessed under the Act of 
1917, although it was not paid in Cash but credited by reason 
of the munitions tax paid. 


Estate Tax 


In the case of Elizabeth F. Shukert et al., Execs., v. Ar- 
thur B, Allen, Collector, the Circuit Court of Appeals, Eighth 
Circuit, held that where property was transferred by trust 
deed for the benefit of the children of the grantor, the fund 
to accumulate for thirty years, subject to slight diminution 
in case of certain remote contingencies, the equitable estate 
remains in suspension and the trust fund, being intended 
to take effect in possession or enjoyment after the death of 


the grantor, is part of the gross estate subject to the estate 
tax. 


Interest on Refunds 


A refund of income taxes for 1919, allowed after the pas- 
sage of the 1924 Act, should include interest under that Act 
from payment until allowance, notwithstanding that the 
payment had been made without protest; that on the disal- 
lowance of such interest the taxpayer's only remedy was 
mandamus: the acceptance under protest of such amounts 
as was voluntarily paid did not bar the taxpayer’s rights to 
further interest. Decision in David H. Blair, Commission- 
er v. United States, ex Rel., G. Thomas Birkenstock et al., 
Executors. 


Limitation of Recovery of Taxes 


The Government may sue a sole stockholder to whom 
was distributed the assets of his corporation on dissolution 
ior additional income taxes assessed against the corporation 
under the Revenue Act of 1918 although the suit was begun 
after five years from the time the corporation return was 
filed where the allegations are sufficient to show that the 
corporation taxpayer did not finally and fully disclose all of 
the information necessary to enable the Commissioner of 


(Continued on Page 309) 
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Tax Educational Campaigns 


It is not at all singular that the ideas of the average citi- 
zen on the effects of income taxes are badly scrambled. In 
every tax reduction campaign he gets a new tax philosophy. 

Two years ago during the tax revision agitation, the in- 
spired directors of the tax educational campaign carried on 
in the press and on the platform taught him that taxpayers 
in the higher brackets were not bothered by the high sur- 
tax rates; that for the convenience of the Government they 
acted in a fiduciary capacity for citizens at large and non- 
chalantly passed the burden on down with commission 
charges added for the service rendered as disbursing agents; 
and that therefore the man who was really bearing the 
burden and who should make the welkin ring in protest 
against the high surtaxes was the impecunious citizen whose 
income is insufficient to be liable to an income tax and who 
therefore has no chance to shift the burden. 

The average citizen no doubt accepted the instruction 
with reservations, but now after a vacation from the en- 
forced education in tax lore he finds after all that his doubts 
have been substantiated. The text books have all been re- 
written. Even some of the elementary maxims of two 
years ago have been remodeled. The public tax educators 
of two years ago, as we gather from the present educational 
campaign in the press, were all wrong. After two years 
of intensive ‘study and research it has apparently been dis- 
covered that the tax precepts of a year or two ago were 
erroneous. The citizen is now told that the high surtaxes 
really are not so easily shifted by the heavier surtax payers; 
that in fact the attempt to pass on the tax has resulted in 
practical failure; that those upon whom high surtaxes are 
imposed have found the most practical means of escape in 
the purchase of tax exempt securities and that in the proc- 
ess much capital has been diverted from productive in- 
dustry, the backbone of prosperity for all, whether in the 
income tax paying class or not. 


The changes in tax doctrine to which he has been sub- 
jected has made your average citizen a hit sceptical. He 
wonders now if there really would have been any substan- 
tial difference in the issue of tax-exempt securities within 
recent years if there had been no surtaxes; if the issue of 
tax-free securities would be materially affected in future 
years whether income taxes are reduced or left as they 
are; and if a shortage of capital for productive industry 
actually exists. 


The War Is Over 


The war is over. War taxes should be abolished. This 
has been adopted as one of the tax slogans of the tax re- 
duction campaign. Indeed the war was officially over on 
November 11, 1918. Few on that date, however, would 
have had the temerity to suggest, on grounds that hostili- 
ties had ceased, that taxes should not be continued to be 
levied in a measure sufficient to liquidate the indebtedness 
incurred by the war within a reasonable period. No longer 
for our armed forces are there any night raids or charges 
in the face of deadly machine gun and artillery fire, but 
the war otherwise is not over. It is not over for the widows, 
orphans and bereaved parents of the more than 100,000 sol- 
diers who died on the battlefield or from disease incurred 
while in the service. It is not over for the thousands who 
were permanently incapacitated as a result of their war 
service. It is not over for the many others who were 
handicapped in the economic race as a result of leaving their 
means of livelihood to take part in the defense of the nation 
while others remained behind and reaped a financial harvest. 
Neither is the war over for the Government of the United 
States, which still has a legacy of approximately twenty and 
one-half billion dollars of debts, most of it incurred during 
the World War. 

Wars must necessarily be paid for almost entirely in times 
of peace. As long as revenue is needed to pay interest and 
principal on the war debt, to pay indemnity for those who 
died in action or from causes incurred in the service, to 
take care of the incapacitated, to provide for the adjusted 





Editorial Review 





compensation for those who were in the service and to 
meet the other forms of outlay administered by the Veter- 
ans Bureau, the plea that war taxes as such are unwarranted 
appears rather unacceptable. 

The question of whether taxes should be reduced is de- 
pendent first on whether there is an excess of receipts 
over expenditures necessary to provide for current needs 
of the Government. To obtain the surplus which the ad- 
ministration now hopes for of approximately $290,000,000 
for the fiscal year 1926, tha cost of maintenance of the var- 
ious government departments and agencies must be cut 
to $1,160,000,000 for that year as compared with actual ex- 
penses of over $600,000,000 in excess of that amount in the 
two previous years. Present estimates for 1926, admittedly 
do not take into consideration special appropriations that 
Congress may choose to make, nor possible legislation to 
provide for needed public improvements. 

Should a substantial surplus during the next year be 
realized, there is still a question as to how it should be most 
wisely utilized. From a long range economy viewpoint is 
it more desirable on purely fiscal and economic grounds to 
apply the surplus to immediate tax reduction, or to reduc- 
tion of the public debt? 

It is but natural that all taxpayers should favor a reduc- 
tion of their own taxes. To forestall contention between 
various groups of income taxpayers, the happy proposal 
is made that for the common benefit tax rates be modified 
with the end in view of stimulating business. Even if this 
objective is accepted, it is still an open question whether 
this necessarily implies use of the Treasury surpluses for 
immediate tax reduction. If the Treasury surpluses were 
devoted to paying off the war debt, a release of capital for 
private investment would be effected as large as would any 
tax reduction now definitely in sight and at the same time 
the Treasury would be prepared for future necessity of bor- 
rowing in the event that defense of the national sovereignty 
again becomes necessary. The policy of paying off the 
war debt as soon as possib]e is economically sound and the 
logic of the situation is so obvious that this phase of the 
fiscal problem must of necessity be given due consideration 
by Congress. If properly presented, such a policy is cer- 
tain to meet with popular approval. 


Estate Property Holdings 


Some facts having a bearing on questions arising about 
the effects of the income tax are revealed in data compiled 
from the Federal estate tax records. 

In 1923, 13,013 estates were subject to the Federal estate 
tax, which applies only to estates of $50,000 or more. For 
these estates taken as a whole, the percentages of wholly 
and partially tax-exempt securities to total property were 
as follows: Wholly tax-exempt Federal Government is- 
sues 2.31 per cent; partially tax-exempt Federal Govern- 
ment issues 7.31 per cent: wholly tax-exempt state and mu- 
nicipal bonds 7,16 per cent. Taxable stocks and bonds con- 
stituted 46.25 per cent of all property, apportioned on the 
average. Estates of from nine million to ten dollars averaged 
holdings of tax-exempt bonds equivalent to 17.3 per cent 
of all property. Ownership of capital stock of corporations 
rose in proportion with other property as the size of the 
estate increased from 16.94 per cent in the medium and small 
estates to 72.76 per cent in the largest estates. 

These data substantiate the conclusions to be drawn from 
the statistics of income taxes that the incentive for those 
liable to the higher surtaxes to invest in tax-exempt secur- 
itiés is less than is commonly represented. The final sta- 
tistics on income for 1923 show that even when the fifty 
per cent surtax maximum was in force, the aggregate tax 
paid on the returns showing annual incomes of $1,000,000 
to $1,500,000 averaged less than 25 per cent of the total net 
income, so even in the very. highest ranges the disposal of 
high yielding taxable stocks and bonds on account of the 
income tax for low yielding tax-free bonds would not in- 
variably be advantageous. The estate tax statistics tend to 
show that well to do investors have not been stampeded 
into unwise property conversions. 
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MISCELLANEOUS COURT DECISIONS 
(Continued from Page 307) 


Internal Revenue to determine the true tax liability. De- 
cision of the District Court, N. D. Texas in United States 
of America v. H. S. Lazenby. 

The bill alleges that the Dr. Pepper Company, a corpor- 
ation, was dissolved on December 15, 1920, at which time 
the defendant was the sole and only stockholder; that the 
return of income for the calendar year, 1918, was false 
and that it would have showed a net income of $12,802.58, 
instead of $1,802.58 as shown on the returns; and that there 
is a deficiency in tax amounting to $3,550.15, for which the 
defendant in the case will be held accountable according to 
the District Court’s decision. 


Elements of a Gift 


An expressed intention in a resolution that a gratuitous 
appropriation should be made for certain payments to offi- 
cers of a corporation when there has been no binding agree- 
ment for such payments, evidences of a gift and the pay- 
ments do not become taxable income under the Act of 1918, 
the District Court, E. D. of Virginia held in the case of 
John H. Parrott v. John C. Noel, Collector. 

A total of $145,894 was distributed to eight officers and 
employees of the company from a large accumulated sur- 
plus of the American Coal Company, of Allegheny County, 
New Jersey. Shortly after the “gratuitous appropriation” 
a contract was made between Wiliam C. Atwater & Co., 
and certain stockholders of the American Coal Company by 
which the latter agreed to sell their stock at a certain price. 
William C. Atwater & Co., Inc., later came into possession 
of all of the property of the American Coal Company. The 
defendant in the suit, John C. Noel, received $35,000 as a 
result of the appropriation of the American Coal Company. 
The District Court held that it was immaterial whether or 
not the distribution was a misappropriation of corporation 
funds. The money received by the defendant, as viewed 
by the Court, is either his as a gift or not his at all, and in 
either event immune from the tax sought to be imposed. 
The Court defined a gift as follows: 

“The essential elements of a gift are an intention to de- 
liver, gratuitously and without legal consideration, and a 
delivery, either actual or constructive, of the thing given. 
There must be both the purpose and the exhibition of the 
purpose. The purpose may be either oral or in writing, 
and it must be carried into effect by the delivery of the 
thing itself and by acceptance of it by the donee. When 
these essentials obtain the gift is completed.” 





SIGNIFICANT DECISIONS OF THE BOARD OF 
TAX APPEALS 





Appeal Rights.—Section 273 (a) provides that where the 
Commissioner has considered it necessary to make a jeop- 
ardy assessment, the tax is payable upon notice and demand 
trom the Collector unless a taxpayer has filed a claim in 
abatement, accompanied by a bond as provided by Section 
279. In the Appeal of Clois L. Green it was held that an 
appeal will not lie under Section 279 unless a claim for 
abatement, accompanied by a bond, has been filed and the 
claim for abatement acted upon. 

Affiliation as Applied to Lessor and Lessee.—Relations 
of lessee and lessor have been determined for taxing pur- 
poses by the Board of Tax Appeals in two cases. In each, 
the decisions of the Commissioner of Internal Revenue were 
revised. In the first case the Appeal of the Norwich & 
Worcester Railroad Co., lessor of the New York, New Hav- 
en & Hartford Railroad, was — a finding of a defi- 
ciency in.income and profits tax of $3,425 for the calendar 
year 1918, resulting from the increase of its net income by 
the amount of its income tax paid under contract by its 
lessee, the New Haven. The Board held that “a lessee rail- 
road corporation is not affiliated with the lessor merely be- 
cause of the lessee’s contractural control of the lessor’s 
properties where the lessee owns only a small proportion of 
the lessor’s stock and there is no evidence as to the rest. 
Where by the contract the lessee in 1919 pays the Federal 
income tax of the lessor for 1918, the amount thereof is not 
income of the lessor for 1918. 

In the other case, the Hartford & Connecticut Western 
Railroad Co., appealed from the Commissioner’s finding of a 
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“From practical experience I can cheerfully recom- 


mend it as a great convenience.”—Journal of Ac- 
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“I am convinced that it is a valuable service for any- 


one in this line of work."—A. H. McDougall, Internal 
Revenue Service. 














“We have to date not seen any service which in our 
opinion is equivalent to the Federal Index.”—Wilson 
and Heye, Accountants, Rochester. 


“Your service is exceptional.”"—Arnold M. Rosen- 
baum, C. P. A., New York City. 


“It will meet the needs of our office requirements 
better than anything we have used so far.”—Allen, Botts 
and Duncan, Lawyers, Lexington, Ky. 
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deficiency of $826 in its income tax for the calendar year 
1918, the case also involving relations to the New Haven. 
The Board held that “where a corporation owns 99.9 per 
cent of the stock of B corporation, their interests are closely 
affiliated and the relation between B and C corporation by 
contract applies to A. The relation of lessor and lessee is 
not sufficient to establish affiliation under Section 240 of the 
Revenue Act of 1918. Where the lessee owns a majority of 
the lessor’s stock and the minority does not appear to 
vote at meetings and the lessee by contract is in complete 
control of all the lessor’s business and properties, leaving to 
the minority stockholders only the right to dividends de- 
clared out of rental, the two corporations are affiliated.” 


Application of Credits—In the Appeal of American Var- 
nish Company issue was taken with the determination of a 
deficiency by the Commissioner due to the denial by the 
Commissioner of the taxpayer’s right to the specific credit 
of $2,000 provided for under Section 236 (b) of the Revenue 
Act of 1921, upon the ground that the net income of fhe 
taxpayer was in excess of $25,000. The taxpayer contended 
that its net income, after making due allowance for the net 
loss as above set forth, was less than $25,000, and that it 
was therefore entitled to the $2,000 credit. The Board of 
Tax Appeals held that net income, as that term is used in 
Section 236 (b) of the Revenue Act of 1921, is the net 
income defined in Section 232 of that Act. In determining 
whether the net income is in excess of $25,000 and the 
credit of $2,000 is allowable, the net loss provided for in 
Section 204 (b) may not be deducted. 


Business E:xpenses.—Amounts paid for devising and in- 
stalling a cost system were held to be ordinary, necessary 
expenses of carrying on a business, but may not be carried 
as a deferred charge against years subsequent to the years 
in which accrued and paid.—Appeal of Schlosser Brothers, 
Inc. 


Capital Expenditures—Amiounts expended by a farmer in 
restoration of soil fertility preparatory to actual production 


of crops held to be capital expenditures.—Appeal of J. H. 
Sanford. 


Classification of Corporations.—A corporation engaged in 
the dental business, the principal stockholder of which owned 
149 out of 150 shares of outstanding stock and devoted his 
entire working time to the business, was held not to be a 
personal service corporation. A number of assistants and 
operators were employed in the business, including book- 
keepers, floor managers and cashiers—Appeal of Electro 
Dental Parlors. 

A corporation engaged in the insurance business, 99 per 
cent of the stock which was held by one stockholder who 
produced only 20 per cent of its income and was not regu- 
larly engaged in the active conduct of the business was held 


not to be a personal service corporation.—Appeal of Hazlett 
& Moss, Inc. 


Corporation Income.—See decision in Appeal of Farm- 
ers and Merchants State Bank under heading, “Reorganiza- 
tion, Gain Accruing From.” 


Corporation Dissolution, Gain From.—See decision in 
Appeal of S. B. Quigley under heading, “Taxable Income.” 


Corporations, Reincorporation of.—Sce decision in Ap- 
peals of W. C. Schroth and John G. Schroth under heading, 
“Reorganizations, Gain Accruing From.” 


Corporation Stock, Valuation of.—See decision in Appeal 
of Lee Sturgess, Administrator, under heading, “Valuation 
of Corporation Stock.” 


Deductible Loss.—A loss sustained by a corporation upon 
the sale of its treasury stock below cost as an inducement 
for purchaser to enter its employ is not deductible as a 
business expense or compensation for services.—Appeal of 
Co-operative Furniture Company. 


Deferred Charges.—See decision in Appeal of Schlosser 
Brothers under heading, “Business Expenses.” 


Depreciation Rates.—Where the cost of brick buildings 
and frame buildings cannot be separated, a combined rate for 
depreciation is justifiable. A rate of 2% per cent in this 
situation was approved.—Appeal of Harmony Grove Mills, 
Inc. 
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Estate Taxes.—The following decisions relative to com- 
putation of estate taxes were made in the Appeal of Samuel 
E. A. Sterns, United States Mortgage Company and Ione 
De Lisser, executors. 

1. In allowing deductions from the gross estate in com- 
puting estate taxes, Congress did not intend that determina- 
tion of the tax should await final settlement of the estate 
and a reduction to absolute certainty of all claims against it. 

2. Deductions for executors’ commissions may be based 
upon a reasonable estimate of the amount allowable by the 
lex domicillt and it is not ecsential that such commissions 
be first allowed by order of court or paid. 

3. Ina case heard on petition and answer, the value of 
assets of an estate, based upon the price for which they 
were sold by the executors, will not be reduced by the 
amount of payments made for brokers’ commissions and 
expenses of litigation in connection with such assets, where 
such payments were alleged by the taxpayer and denied 
by the Commissioner. 


Good Will, Inclusion in Invested Capital—See decision in 
Appeal of Johnstown Democrat Company, Inc., under head- 
ing, “Invested Capital, Determination of.” 


Inventory Valuations.—The taxpayer in preparing its 
closing inventory for 1919 computed it on the basis of cost 
and then reduced the result by 7% per cent in the belief 
that it thus was approximately cost or market, whichever 
was lower. This method of fixing inventory values was 
rejected by the Board.—Appeal of Orkin Brothers. 

When closing inventories of merchandise have been made 
without actual knowledge of marketing conditions and prices, 
the bona fide market price ascertained within a reasonable 
time thereafter may be used in valuing such merchandise for 
inventory purposes.—Appeal of California Canneries Com- 
pany. 

In taking its inventories on December 31, 1919, and De- 
cember 31, 1920, the taxpayer first listed all items at cost. 
It then went through these inventories and selected the 
items which consisted of second-hand goods returned by 
the purchaser or taken in an exchange, broken lots, discon- 
tinued or obsolete lines, shop-worn or defective articles, etc., 
and estimated the amount by which the cost exceeded the 
probable value. In each year it found this amount to be 
about 10 per cent of the inventory at cost, and accordingly 
reduced its inventory for each year by 10 per cent. The 
Commissioner refused to allow the inventories to be re- 
turned on this basis and restored them to cost. The deduc- 
tion in the inventories represented the taxpayer’s estimate 
of the amount necessary to reduce such damaged goods to 
the price which probably could be realized on their sale. 
No showing was made that the articles so reduced were 
offered to the public within 30 days as required by the regu- 
lations of the Commissioner with respect to shop-worn or 
damaged goods, etc. Upon the hearing of the appeal the 
statements showing the original adjustments were not avail- 
able and the taxpayer attempted to sustain the adjustment 
of the inventory by testimony that some of the articles were 
subsequently sold at less than cost or were given away, but 
the record fails to show when these transactions took place. 
The deductions made from the cost valuation of goods on 
hand were, accordingly, disapproved.—Appeal of Farmers’ 
Hardware Company. 

Invested Capital, Determination of—A newspaper own- 
ing an Associated Press franchise and with average net 
earnings for the five-year period 1914 to 1918, inclusive, of 
$14,106 and with capital stock outstanding of $150,000 was 
allowed to have the value of good-will in the amount of 
$37,500 included as invested capital for each of the years 
1919 and 1920. This was the maximum allowed by the 
statute——Appeal of Johnstown Democrat Company, Inc. 

Jeopardy Assessments.—See decision in Appeal of Clois 
L. Greene under heading, “Appeal Rights.” 

Patents, Depreciation of.—A license for the use of a pat- 
ent during its life is subject to exhaustion in the same man- 
ner as the patent. Where such license has been acquired 
for stock, exhaustion should be computed upon its actual 
cash value, rather than upon the par value of the stock 
issued therefor.—Appeal of The Service Recorder Company. 

Reorganization, Gain Accruing From.—The difference 
between the amount of money realized from the sale of 
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capital stock and the cost of reorganization of a corpora- 
tion does not constitute taxable income.—Appeal of Farmers 
& Merchants State Bank. 

The taxpayers acquired 125 shares of capital stock in a 
corporation in 1924 for cash at $100 per share. In 1919 the 
corporation disposed of certain of its assets and distributed 
to its stockholders $205.20 per share upon the stock. The 
remaining assets of a book value of $160,676.40 were trans- 
ferred to a re-incorporated company of the same name and 
stock was issued to the stockholders of the old company of 
a par value of $160,000 covering such assets. The taxpayers 
in this appeal received for each share of stock in the old 
company held by them, stock in the new or a relative pro- 
portion of $71.40 per share. 

The Board approved the determination of the Commis- 
sioner, which was that the taxpayers realized profits upon 
the above transactions of the difference between $100 per 
share of the stock acquired by them and $276.61, represent- 
ing the total cash and stock received from the sale of assets 
and re-incorporation of the company, making the net profit 
$176.61 per share. Appeals of W. C. Schroth and John G. 
Schroth. 

Rules of Evidence.—In the Appeal of Lee Sturgess, Ad- 
ministrator, the Board held that representatives of taxpayers 
are presumed to know the rules of evidence, and where, in 
the trial of an appeal, it develops that taxpayer's evidence is 
incompetent, the Board, out of deference to the interest of 
appellants in pending cases, will not grant a continuance to 
enable the taxpayer to produce necessary witnesses, but will 
dispose of the appeal on the allegations of the petition ad- 
mitted by the Commissioner. 

Taxable Income.—The dissolution of a corporation on 
December 27, 1919, and the transfer of the capital and sur- 
plus to the sole stockholder, who thereafter carried on the 
business as an individual, results in taxable income in that 
year to such stockholder, notwithstanding he took nothing 
out of the business.—Appeal of S. B. Quigley. 

Special Cases—In the appeal of United Shoe Stores 
Company the Board held that the efficient operation of the 
corporation, resulting in a turnover of its capital far in ex- 
cess of the average turnover, does not result in such an 
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abnormal condition affecting capital or income as warrants 
the computation of war profits and excess profits taxes as 
provided for special cases by Section 328 of the Revenue 
Act of 1918. 

See decision in Appeals of W. C. Schroth under heading, 
“Reorganizations, Gain Accruing From.” 

Treasury Stock, Loss on Sale of.—See decision under 
heading, “Deductible Loss.” 

Valuation of Corporation Stock.—The value of shares of 
stock in a corporation may not be established by an ex parte 
report of an appraisal of‘its assets, not identified or explained 
by the corporation’s officers or the parties who made the 
appraisal, nor by the unsupported opinion of an accountant 
claiming to have examined and to be familiar with the books 
and assets of the corporation.—Appeal of Lee Sturgess, Ad- 
ministrator. 

Worthless Securities—The Commissioner's determina- 
tion was upheld in the Appeal of East Hennepin State Bank 
wherein right was denied the taxpayer to deduct, in com- 
puting its net income for the year 1919, the cost of certain 
Russian bonds claimed to have been ascertained to be 
worthless. Evidence before the Board indicated the bonds 


still had a market value, $25 to $40 per 1,000 rubles face value. 


Where a seat on the New York Stock Exchange is re- 
ceived by a partnership at an agreed valuation as the part- 
ner’s capital contribution and it is sold at a loss in 1917, the 
partnership may deduct such loss in computing its taxable 
income.—Appeal of W. C. Langley & Company. 
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Decisions of Board of Tax Appeals in Which 
Commissioner Has Not Acquiesced 


P to the middle of July the Commissioner of Internal 

Revenue has taken exception to but eleven decisions of 
the Board of Tax Appeals, while he had officially acquiesced 
in 101 decisions. 

The decisions in which the Commissioner has not acqui- 
esced are as follows: 

Bryant & Stratton Commercial School, Inc.—The Board 
held that the taxpayer was a personal service corporation 
within Section 200 of the Revenue Act of 1918. 

Evidence showed that the capital stock of the corpora- 
tion consisted of 700 shares of stock, 350 of which in 1917 
were owned by J. William Blaisdell, president, and Llewel- 
lyn O. White, treasurer and secretary of the corporation. 
During the years in question the Board found that Messrs 
Blaisdell and White were in full’ and complete control of 
the school; Blaisdell supervising the institution and White 
devoting himself more largely to the administrative details 
of the business aspects of the school, which had a staff of 
from 27 to 30 subordinate instructors. 

Carrol Chain Company.—The decision was that a cor- 
poration taxpayer operating its business for a part of its first 
fiscal year after organization. and sustaining net loss there- 
from is entitled to deduct such loss from taxable income 
earned in the succeeding taxable year, under Section 204 (b) 
of the Revenue Act of 1921. 

The Commissioner holds that as the Act does not spe- 
cifically provide that deductions may be made for an operat- 
ing period of less than one year, and that Congress did not 
intend that such deductions should be allowed. 

Joseph Garneau Company, Inc.—In this decision the 
Board held that it has jurisdiction over an appeal involving 
a deficiency in tax determined by the Commissioner subse- 
quent to the passage of the Revenue Act of 1924. 

The Commissioner disagrees with the Board in the stat- 
utory construction of what constitutes a determination of 
tax liability. In the Garneau case, assessment of the tax 
was made on July 17, 1924, prior to the passage of the Act 
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of 1924, which occurred on July 2, 1924. The Board held 
that the statute clearly differentiates the several steps of 
determination, assessment and collection and requires the 
Commissioner to notify the taxpayer of his determination 
as the very foundation of his appeal. Final determination, as 
construed by the Board, was not made in the case at issue 
until July 17, 1924, 19 days after the enactment of the Act of 
1924. 

Grosvenor Atterbury.—According to the decision in this 
appeal, a leasehold is property and its cost and increase in 
value prior to March 1, 1913, are properly capital. The own- 
er of the leasehold is entitled to take deductions for exhaus- 
tion of such leasehold in the same manner as he would any 
other exhaustible property. Where the March 1, 1913, value 
of a leasehold is determined, and that value is used as the 
basis for computing gain on the sale of a lease, the taxpayer 
is entitled to take deductions for exhaustion on the same 
basis. 

The Commissioner interprets Section 214 (a) (8) of the 
Revenue Act of 1921 as not providing for depreciation on a 
leasehold. The Commissioner has consistently held that a 
lessee is not entitled to an allowance for depreciation based 
upon the value of a lease as of March 1, 1913, if acquired 
prior thereto, but, if a leasehold was acquired for business 
purposes, the purchaser has been allowed as a deduction in 
his income tax return an aliquot part of the purchase price 
each year, based on the number of years the lease has to 
run. This deduction has not been considered an exhaustion 
of property within the meaning of Section 214 (a) (8) of 
the Revenue Acts of 1918 and 1921, but has been allowed 
upon the theory that the amount paid for a lease constitutes 
advance rental and that, as such, it would ordinarily be a 
business expense, and could be deducted in annual install- 
ments over the period of life of the lease. 

The National Refining Company.—In this case the Solic- 
itor of Internal Revenue maintained that the Board of Tax 
Appeals has no jurisdiction to entertain an appeal which 
goes only to the remedy of the collection of taxes and not 
to the amount of deficiency proposed by the Commissioner. 
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The Board held that the plea of limitation raises a distinct 
question as to the liability of the taxpayer for the tax and 
that therefore it has jurisdiction to determine whether or not 
an assessment of a deficiency in tax against a taxpayer is 
barred by the statute of limitations contained in Section 250 
(d) of the Revenue Act of 1921 and Section 277 (a) (2) of 
the Revenue Act of 1924. 


Hewitt Rubber Co.—Decision: An interest bearing de- 
mand promissory note of a responsible and solvent maker 
actually and in good faith paid for stock of a New York 
corporation, constitutes invested capital to the extent of its 
actual cash value at the time paid in, within the meaning of 
Section 326 (a) (2) of the Revenue Act of 1918, notwith- 
standing the provision of Section 29 of the New York Stock 
Corporation Law, that a note may not be received in pay- 
ment of any installments, or any part thereof, due or to be- 
come due on any stock of such corporation, without personal 
liability of the officers or directors of the corporation receiv- 
ing such note, for the amount thereof with interest. 

Elmer E. Rodenbough, Ex. Estate of Elizabeth Mc- 
Cahan Rodenbough, Dec.—The matter at issue is the in- 
clusion in the gross estate of the decedent for Federal 
estate taxation of the value of certain property acquired by 
the decedent through the investment of the proceeds of cer- 
tain securities acquired by the decedent as a share in the 
estate of her father, who died within five years prior to the 
death of decedent. 

Section 403 (a) (2) of the Revenue Act of 1918 provides 
among the deductions allowable in determining the taxable 
estate: “An amount equal to the value at the time of the 
decedent’s death of any property, real, personal, or mixed, 
which can be identified as having been received by the de- 
cedent as a share in the estate of any person who died within 
five years prior to the death of the decedent, or which can 
be identified as having been acquired by the decedent in ex- 
change* for property so received, if an estate tax under the 
Act of 1917 or under this Act was collected from such estate, 
and if such property is included in the decedent’s estate.” 


Contrary to the decision of the Board, the Treasury De- 
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partment holds that (1) under the facts shown, the proceeds 
derived from the sale or other disposition of the property 
received from the prior decedent and commingled with other 
funds are not sufficiently identified to entitle the estate to the 
deduction on account thereof, and (2) the deduction for 
substituted property is limited to one exchange and conse- 
quently where the property received from the prior decedent 
is sold or otherwise disposed of and the proceeds are rein- 
vested, more than one exchange has been effected and the 
right to the deduction is lost. 


American Steel Company.—Another difference in opinion 
as to what items may be included in invested capital is in- 
volved in this case. The Board’s decision was that under 
Section 326 (a) of the Revenue Act of 1918, interest bearing 
demand promissory notes of solvent and responsible makers, 
actually and bona fide paid in for common and preferred 
stock of a Pennsylvania corporation constitute invested cap- 
ital of such corporation at the time paid in to the extent of 
their actual cash value. 


A. H. Harlan & Company.—This decision, which was 
simply a disallowance of the deficiency in tax determined by 
the Commissioner, was based on the principle established by 
the decision in the Appeal of Carroll Chain Company in 
which the Commissioner does not acquiesce, as stated above. 


Patapsco Ballast Company.—The decision in this appeal 
involves an issue similar to that in the appeal of Carroll 
Chain Company and was that a corporation reporting on a 
calendar year basis, having a fractional calendar year in 1918 
due to its organization and a fractional calendar year in 
1919 due to its dissolution, may deduct its 1919 net loss from 
its 1918 net income. 

Joe Siegel.—This appeal presented in substance the same 
question passed upon by the Board in the appeals of the 
Carroll Chain Company and the Patapsco Ballast Company. 
In conformity with the prior decisions mentioned, the Board 
held that a corporation having sustained a loss in a frac- 
tional year after organization may deduct such loss from 
the succeeding taxable year. 


* The italics are ours. 
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Wholly Tax-Free Security Issues 
Reach $14,000,000 


HE total amount of wholly tax ex- 

empt securities in the hands of the 
public on July 1 of this year was ap- 
proximately 242 per cent greater than 
it was on December 31, 1912, and 13.6 
per cent greater than on December 31, 
1923, according to the National Indus- 
trial Conference Board. 

With state and municipal bonds con- 
tinuing to be sold in heavy volume, the 
total net amount of tax exempt issues 
held by investors on July 1, 1925, is 
estimated at approximately $14,000,000,- 
000, inclusive of about $2,750,000,000 of 
Liberty bonds and securities of Federal 
land, intermediate credit and joint stock 
land banks. The comparative total for 
December 31, 1912, was $4,086,000,000 
and for December 31, 1923, $12,321,000,- 
000. Sales of long term state and local 
securities during the first half of the 
current year, however, are reported as 
slightly less than during the same pe- 
riod of 1924, indicated as the record 
year for the sale of tax exempt bonds. 
The par value of such issues floated in 
1924 is computed as four and one-third 
times as large as the ten-year average 
preceding the world war. 

In the state and municipal tax ex- 
empt issues of the past year, state gov- 
ernments participated to the extend of 
17.8 per cent; 14.8 per cent went to 
counties, 12.5 per cent to school dis- 
tricts, 54.9 per cent to cities, towns, vil- 
lages, etc. Of the total proceeds of 
the state and municipal bonds issued in 
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1924, 27.2 per cent were used for the 
building of streets, roads and bridges; 
20.6 per cent went for schools, 10.3 per 
cent for municipal water works, 7.7 per 
cent for general improvements, 6.8 per 
cent for sewers, 6.3 per cent for build- 
ings, 5.2 per cent for soldier bonus, and 
2.2 per cent for parks. 

Of the total of the 124 state and local 
issue, 11.3 per cent bore 4 per cent in- 
terest, 20.3 per cent an interest rate of 
4% per cent, 21.9 per cent a rate of 4% 
per cent, 21.1 per cent a rate of 5 per 
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cent, and 15.3 per cent more than 5 per 
cent interest. 

An ideal place of residence for tax 
shy citizens is offered by Port Allen, 
Louisiana, which has adopted for its 
slogan, “The Taxless Town.” As a 
result of a recently awarded contract 
for a ferry franchise between its river- 
front and that of Baton Rouge, across 
the Mississippi, Port Allen will re- 
ceive an annual revenue which will pro- 
vide for all municipal expenses. 
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The Board held that the plea of limitation raises a distinct 
question as to the liability of the taxpayer for the tax and 
that therefore it has jurisdiction to determine whether or not 
an assessment of a deficiency in tax against a taxpayer is 
barred by the statute of limitations contained in Section 250 
(d) of the Revenue Act of 1921 and Section 277 (a) (2) of 
the Revenue Act of 1924. 


Hewitt Rubber Co.—Decision: An interest bearing de- 
mand promissory note of a responsible and solvent maker 
actually and in good faith paid for stock of a New York 
corporation, constitutes invested capital to the extent of its 
actual cash value at the time paid in, within the meaning of 
Section 326 (a) (2) of the Revenue Act of 1918, notwith- 
standing the provision of Section 29 of the New York Stock 
Corporation Law, that a note may not be received in pay- 
ment of any installments, or any part thereof, due or to be- 
come due on any stock of such corporation, without personal 
liability of the officers or directors of the corporation receiv- 
ing such note, for the amount thereof with interest. 


Elmer E. Rodenbough, Ex. Estate of Elizabeth Mc- 
Cahan Rodenbough, Dec.—The matter at issue is the in- 
clusion in the gross estate of the decedent for Federal 
estate taxation of the value of certain property acquired by 
the decedent through the investment of the proceeds of cer- 
tain securities acquired by the decedent as a share in the 
estate of her father, who died within five years prior to the 
death of decedent. 

Section 403 (a) (2) of the Revenue Act of 1918 provides 
among the deductions allowable in determining the taxable 
estate: “An amount equal to the value at the time of the 
decedent’s death of any property, real, personal, or mixed, 
which can be identified as having been received by the de- 
cedent as a share in the estate of any person who died within 
five years prior to the death of the decedent, or which can 
be identified as having been acquired by the decedent in ex- 
change* for property so received, if an estate tax under the 
Act of 1917 or under this Act was collected from such estate, 
and if such property is included in the decedent’s estate.” 


Contrary to the decision of the Board, the Treasury De- 
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partment holds that (1) under the facts shown, the proceeds 
derived from the sale or other disposition of the property 
received from the prior decedent and commingled with other 
funds are not sufficiently identified to entitle the estate to the 
deduction on account thereof, and (2) the deduction for 
substituted property is limited to one exchange and conse- 
quently where the property received from the prior decedent 
is sold or otherwise disposed of and the proceeds are rein- 
vested, more than one exchange has been effected and the 
right to the deduction is lost. 


American Steel Company.—Another difference in opinion 
as to what items may be included in invested capital is in- 
volved in this case. The Board’s decision was that under 
Section 326 (a) of the Revenue Act of 1918, interest bearing 
demand promissory notes of solvent and responsible makers, 
actually and bona fide paid in for common and preferred 
stock of a Pennsylvania corporation constitute invested cap- 
ital of such corporation at the time paid in to the extent of 
their actual cash value. 


A. H. Harlan & Company.—This decision, which was 
simply a disallowance of the deficiency in tax determined by 
the Commissioner, was based on the principle established by 
the decision in the Appeal of Carroll Chain Company in 
which the Commissioner does not acquiesce, as stated above. 


Patapsco Ballast Company.—The decision in this appeal 
involves an issue similar to that in the appeal of Carroll 
Chain Company and was that a corporation reporting on a 
calendar year basis, having a fractional calendar year in 1918 
due to its organization and a iractional calendar year in 
1919 due to its dissolution, may deduct its 1919 net loss from 
its 1918 net income. 

Joe Siegel.—This appeal presented in substance the same 
question passed upon by the Board in the appeals of the 
Carroll Chain Company and the Patapsco Ballast Company. 
In conformity with the prior decisions mentioned, the Board 
held that a corporation having sustained a loss in a frac- 
tional year after organization may deduct such loss from 
the succeeding taxable year. 


* The italics are ours. 
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Wholly Tax-Free Security Issues 
Reach $14,000,000 


HE total amount of wholly tax ex- 

empt securities in the hands of the 
public on July 1 of this year was ap- 
proximately 242 per cent greater than 
it was on December 31, 1912, and 13.6 
per cent greater than on December 31, 
1923, according to the National Indus- 
trial Conference Board. 

With state and municipal bonds con- 
tinuing to be sold in heavy volume, the 
total net amount of tax exempt issues 
held by investors on July 1, 1925, is 
estimated at approximately $14,000,000,- 
000, inclusive of about $2,750,000,000 of 
Liberty bonds and securities of Federal 
land, intermediate credit and joint stock 
land banks. The comparative total for 
December 31, 1912, was $4,086,000,000 
and for December 31, 1923, $12,321,000,- 
000. Sales of long term state and local 
securities during the first half of the 
current year, however, are reported as 
slightly less than during the same pe- 
riod of 1924, indicated as the record 
year for the sale of tax exempt bonds. 
The par value of such issues floated in 
1924 is computed as four and one-third 
times as large as the ten-year average 
preceding the world war. 

In the state and municipal tax ex- 
empt issues of the past year, state gov- 
ernments participated to the extend of 
17.8 per cent; 14.8 per cent went to 
counties, 12.5 per cent to school dis- 
tricts, 54.9 per cent to cities, towns, vil- 
lages, etc. Of the total proceeds of 
the state and municipal bonds issued in 
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1924, 27.2 per cent were used for the 
building of streets, roads and bridges; 
20.6 per cent went for schools, 10.3 per 
cent for municipal water works, 7.7 per 
cent for general improvements, 6.8 per 
cent for sewers, 6.3 per cent for build- 
ings, 5.2 per cent for soldier bonus, and 
2.2 per cent for parks. 

Of the total of the 124 state and local 
issue, 11.3 per cent bore 4 per cent in- 
terest, 20.3 per cent an interest rate of 
4% per cent, 21.9 per cent a rate of 4% 
per cent, 21.1 per cent a rate of 5 per 


cent, and 15.3 per cent more than 5 per 
cent interest. 














An ideal place of residence for tax 
shy citizens is offered by Port Allen, 
Louisiana, which has adopted for its 
slogan, “The Taxless Town.” As a 
result of a recently awarded contract 
for a ferry franchise between its river- 
front and that of Baton Rouge, across 
the Mississippi, Port Allen will re- 
ceive an annual revenue which will pro- 
vide for all municipal expenses. 
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Up-To-Date Facts— 
Dependable Facts 


These are the raw materials for profitable 
decisions. When your important records 
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The Operation of the Board of 

Tax Appeals 
(Continued from Page 296) 
the decision and, if required, writes an opinion. The 
written report is then distributed to each of the 
members of the division who heard the appeal, and 
they read it over, making such annotations and criti- 
cisms as they see fit. The report is then taken up in 
division meeting and discussed, amended, if neces- 
sary, and finally adopted. After adoption by the 
division it becomes a division opinion. It is then 
mimeographed and distributed to the fifteen mem- 
bers of the Board. The members are expected to 
and do read each of the decisions before they are 
brought on for discussion at a meeting of the entire 
Board. At the Board meeting, a division decision 
is discussed, questioned, amended, or perhaps sent 
back for revision. When it is in such form that a 
majority of the members vote to pass it out, the 
opinion is again mimeographed and then promul- 
gated to the public. It is then a decision of the 
Board. With the stress of work now before us, 
nearly all decision writing is done by the members 
at night. 


Jurisdiction 


Section 900 (e) of the Revenue Act of 1924, and 
the specific sections therein mentioned, give the 
Board jurisdiction to review the determination of 
the Commissioner of Internal Revenue with respect 
to any deficiency in income, profits, estate, or gift 
taxes. This power is limited by the further proviso 
found in each of Sections 274, 279, 308 and 312, 
which provides that the taxpayer may file his appeal 
“within sixty days” after the deficiency notice is 
“mailed.” We have held, because the statute is per- 
emptory, that we have no jurisdiction to entertain 
any appeal filed after the expiration of this sixty-day 
limit. The Board has no jurisdiction over refunding 
of taxes paid. Appeals taken within our jurisdiction 
apply only to determinations by the Commissioner 
of deficiencies under the Revenue Acts of 1916, 
1917, 1918, 1921 and 1924. 


The Task Before the Board 


At the time we left Washington thirty-nine hun- 
dred appeals had been filed. The hearing and deter- 
mination of such a volume is an arduous and impor- 
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tant task. Only through co-operation of the tax- 
payer and his counsel can we hope to accomplish it. 
It may be appropriate to say that no appeal should 
be filed unless the taxpayer is sure that it has merit 
and that he possesses the proofs to substantiate his 
allegations. Unless these two conditions exist, a 
taxpayer is wasting his time and his money and is 
imposing on the Board when he appeals. An impor- 
tant trust has been confided to the Board and, in 
order that we may administer it, our functions and 
powers must be respected. We are charged with the 
duty of seeing that justice is done as between the 
taxpayer and the Government, but there is also the 
implied duty of seeing that the collection of taxes is 
not delayed. We ask that you aid by observance of 
our rules and recognition of our duty. 


The Traveling Division 


The statute provides that the principal office of the 
3oard shall be in the District of Columbia, but the 
Board or any of its Divisions, may hold hearings at 
any place within the United States. There are many 
factors which make it necessary for the Board to sit 
in Washington and to send divisions into the field 
only when necessary. In the first place more than 
75 per cent of the income and profits taxes are col- 
lected from that section of the United States lying 
northeast of a diagonal line drawn from Chicago 
southeast through Pitttsburgh to the Atlantic. Tax- 


payers in that section can well be expected to appear 


before the Board at Washington and but few of them 


(Continued on Page 318) 
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A Law Course Which Will Help 


You Pass the Bar Examination 


Here is a method of spare-time law instruction 
especially prepared for busy business 
and professional men 


CATTERED throughout the country today there 
S is a splendid array of lawyers whose training 
and education were received outside of the class 
room. 


Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained their 
training in such manner as they could from what- 
ever books they were able ta obtain. 

During recent years, however, these methods have 
become obsolete for business and professional men 
employed where residence study is impracticable, 
and have been supplanted by the extension law 
course and service conducted by Blackstone Insti- 
tute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational in- 
stitution under the laws of the State of Illinois and is author- 
ized to give non-resident law instruction and to confer the LL. B. 
degree upon its graduates. 

The course of training is complete. It gives sufficient instruc- 
tion in law to pass the bar examination in any state, and yet 
the whole program is so short and concise that it can be studied 


in spare time without any interruption in the daily business 
schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most emi- 
nent legal authorities in the United States. Included in the list 
of authors are Chief Justice William Howard Taft and Asso- 
ciate Justice George Sutherland of the United States Supreme 
Court, and the deans of eight of the leading resident law schools 
of the country. 

Other contributors to the course are from colleges and uni- 
versities which are members of the American Association of 
Law Schools. 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This entire 
set complete is furnished to the student at the time of enrollment. 

This law library is to be found in the homes and offices of 
the leading lawyers and judges of the country. The majority 
of state supreme courts and the United States District Court 
have cited the work. This recognition has not been extended to 
any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Modern 
American Law have been selected for class room use at such 
leading colleges and universities as Cornell University, Boston 
University, University of Chicago, University of Illinois, Uni- 
versity of Kansas, University of Florida, Albany Law School, 
Chicago Law School, Drake University, Marquette University, 
and many others. 


Other Attractive Features 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments mailed 
at regular intervals throughout the course. Problems are pro- 
vided giving the student a chance to work out the solutions and 
submit them to the Institute for correction and grading. 

These problems have been prepared by former bar examiners 
and are typical of the questions asked in bar examinations. In 
fact, in some states, the bar examiners have asked for permission 
to use these problems in their examinations. 

Unlimited consulting service is given by the Institute’s edu- 
cational staff upon any matters arising from the study of the 


course. Instruction in the laws of your own state is also given 
upon request. 


Moderate Tuition 


The tuition fee for the course and service is very moderate 
and covers the cost of all material and service. There are no 


extra charges of any kind. Liberal deferred payments are 
allowed. 


Bar Examination Guarantee 


The Institute’s records show that 95% of all its students who 
sit for the bar examination pass successfully at the first attempt. 
Those who do not win out are given additional coaching without 
extra charge until they are successful. 


Write for Details 


The complete story of the Blackstone Legal Training Course 
and Service is given in an attractive 128-page book, The Law 
Trained-Man. A copy will be sent free upon request. 

An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized instruc- 
tion but interesting instruction as well. And the entire plan is 
laid out on such a systematic basis that an average of thirty 
minutes a day will enable you to keep the study schedule 
up-to-date. 

Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. Remem- 
ber, there is absolutely no obligation. Address Dept. 345, Black- 
stone Institute, Inc., 4753 Grand Boulevard, Chicago, Il. 
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The Operation of the Board 

Tax Appeals 
(Continued from Page 316) 
request local hearings. For uniformity and expedi- 
tion of decisions, as well as for co-operation of effort 
the Board should be kept intact and hold its hearing 
at its office. However, for the remote areas, travel- 
ing divisions will be sent out as often as practicable, 
if the number of appeals in a given area warrants 
the expense and interruption of the work in Wash- 
ington. 

The traveling division is warranted, however, on 
two main grounds: (1) giving the taxpayer who 
has but a small amount involved the opportunity 
of a hearing, and (2) the convenience of producing 
witnesses and evidence, where a considerable vol- 
ume of testimony is necessary to establish an appeal. 
The Board recognizes the convenience and necessity 
of such Divisions and will supply them to the sec- 
tions remote from Washington wherever the demand 
justifies the expense and effort. 


The Relation of Taxation to Business 
Prosperity 
(Continued from Page 294) 
enterprises. The result was to turn over several 
billion dollars to consumers without in the process 


adding appreciably to the stocks in consumers’ mar- 
kets. For the billions that were spent for battle- 
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ships, sewers and municipal buildings, were not 
used, as otherwise they might have been used, to 
increase the supply of shoes, pianos, and tires. Had 
the amount of money spent in production of con- 
sumers’ goods during the years 1921-25 been as 
high as usual, in relation to the amount spent in 
public works, the problem of sustaining business 
would have been more serious. Instead of moderate 
declines, there might have been a collapse. 


Although increased taxes may thus check the 
gerowth of output, when output is overreaching the 
possible market, increased taxes are nevertheless 
objectionable. They are objectionable mainly be- 
cause the right remedy for over-production is not 
smaller production but larger income. Moreover, 
increased taxes entail evils of their own: for since 
the people collectively spend their money more 
wastefully than they do individually, a large increase 
of Government initiative and responsibility at the 
expense of individual initiative and responsibility 
is economically harmful. Society, therefore, should 
devise better methods of dealing with the problem 
of deficient consumer demand than constant in- 
creases in public expenditures. 


What we have said is not offered as an argument 
in favor of tax- exempt securities and increased taxes. 
Far from it. It is offered merely to show: first, 
that it is impossible, in a money- and profit- making 
economy, to continue such an expansion of produc- 
tion as occurred in 1922 and 1923 unless individual 
income somehow manages to keep pace with output ; 
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second, that the unprecedented volume of tax-ex- 
empt securities during those years may have made 
the lag of income behind output less than other- 
wise it would have been; and, third, that if taxes 
are reduced and no more tax-exempt securities are 
issued, and if this really does divert a half billion 
dollars a year from unproductive enterprise to pro- 
ductive enterprise, the result may well be a still 
greater discrepancy between the flow of goods and 
the flow of income, and a consequent business de- 
pression. All the more important therefore, in view 
of the great and constant uncertainty that surrounds 
tax legislation, is the effort to discover the best 
means of maintaining adequate consumer income. 
What the best means are, is too large a question 
to be dealt with here. That this is, in fact, the great 
economic problem is all we can hope to demonstrate 
—and that is enough for our present purposes. 

We trust, however, that our discussion of Gov- 
ernment finance, inadequate as it is, leaves no doubt 
that public fiscal policies must figure largely in any 
study of the possibilities of sustaining consumer 
demand. Many people, it is true, do not agree with 
us. They contend that the purpose of taxation is 
not to help business, but to raise revenue; and the 
purpose of expenditures is not to help consumers, 
but to run the Government. Therefore, they con- 
clude, taxes should be levied and the proceeds dis- 


bursed without reference to the requirements of 
sustained business prosperity. 


As a matter of fact, however, there is no pos- 
sibility of separating business and the Government. 
The interrelations are necessarily so numerous and 
so complicated that the Government can take no 
important step in any direction, or even talk of tak- 
ing one, without affecting business. In particular, 
it cannot collect or expend money without having 
some effect, even though it may be only temporary, 
on the balance of consumers’ goods and consumers’ 
iscome. Indeed, as we have seen both at home and 
abroad, changes in the volume of money in circula- 
tion made by governments may have more effect on 
business than all other causes combined. Not only 
is it sound policy for the Government to administer 
taxes and expenditures with a view to adequate pur- 
chasing power of consumers, but there is no guide 
to fiscal policies so important as this; for upon sus- 
tained purchasing power economic prosperity de- 
pends ; and upon economic prosperity the sources of 
taxes depend. 

Political acitivies are, in fact, only one phase of 
community life. Individuals as a group conduct the 
Government of the Nation, while the same indi- 
viduals conduct the business of the Nation; and 
they cannot intelligently neglect one essential phase 
of their life while looking out for another. They 
should direct their fiscal policies, including taxation 
and disbursements, not toward limiting production 
to available consumer demand, but rather toward 
sustaining consumer demand on a level with avail- 
able production. 
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Introducing— 


A. Suggestion Department 


Today 


“ianso 


houses of responsibility prepare 
their stationery to proclaim that 
responsibility—and to reflect a 
prestige worthy of remembrance. 


has inaugurated a “Suggestion 
Department”—a helpful depart- 
ment which can show you a new 
way to get the most out of your 
stationery. 


Transo’s newest ideas are being 
adapted by the largest firms in 
the country. 


the firm that is proud of its ac- 
compliments there is a _ new, 
simple and sure way to effect- 
ively use its mailing material. 


or the proper party in your or- 
ganization, should know of the 
efficiency and true economy of 
the TRANSO MAILING 
SYSTEM. 


TRUE ECONOMY 


in stationery is possible only when the completed 
job is everything you expect and serves to create 
a favorable impression of you and your business. 


MAILING SYSTEMS 


&hanso Envelopes and Standard 


Mailing Forms 


Send the Coupon Below—NOW! 


A. Suggestion Department, 
care Transo Envelope Co., 
3400 No. Kimball Ave., 
Chicago, Ill. 


We would like the FREE services of your Suggestion De- 


partment. 
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The Value and Weight of Your Case 


in Point is Determined by 
its Judicial History 


(1) Has it been affirmed or reversed. by the United States Supreme Court? 


(2) Has it been overruled, questioned, criticised, limited, or distinguished by 
the court which rendered it? 


(3) How often and how recently has it been cited with approval? 
Your Statutory and Constitutional Citations may be 
Affected by Amendments, Repeals, or 
Judicial Construction 


(1) Are you sure that you have found all legislative citations, and all amend- 
ments and repeals? 

(2) Have you missed any case citing or construing the constitutional or 
statutory provision you are relying upon? 


These pertinent questions are answered quickly and efficiently 


by 


Shepard’s Citations for Your State 


The use of SHEPARD’S CITATIONS as a source of authority in looking up 
the law is but one phase of its value. As a means of checking up all authori- 
ties. cited by opposing counsel, it is frequently the means of destroying the 
foundations upon which an adverse brief or argument rest; and of equal 
importance is the fact that this work can be done for you by any clerk after 
a few minutes explanation of the system. 


To build your own legal fences and to get over those of your 
opponent Shepard’s Citations point the way with unerring force. 


May we send you details on SHEPARD’S CITATIONS for your state? 


— The Frank Shepard Company —=—s"™=rzorated 
Publishers of 


SHEPARD’S CITATIONS 


76-88 Lafayette Street New York 
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